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Court of Appeals of the District of Columbia. 


No. 3226. 

S. Dana Lincoln, Trading, &c., Appellant, 

vs. 

Virginia Portland Cement Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 56920. 

Virginia Portland Cement Company, a Corporation, Plaintiff, 

vs. 

S. Dana Lincoln, Trading as and Doing Business under the Name 
of National Mortar Company, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration , &c. 

Filed May 20, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56920. 

Virginia Portland Cement Company, a Corporation, Plaintiff, 

vs. 

S. Dana Lincoln, Trading as and Doing Business under the Name 
of National Mortar Company, Defendant. 

The plaintiff, the Virginia Portland Cement Company, a corpora¬ 
tion duly organized and existing under and by virtue of the laws of 

1—3226a. 
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Brought Forward, $63,949.43 

1908 

Bee. £6 160 bbls. Old Dominion Portland Cement. © $1.06 Works. 167.50 


160 ■ • " " 


CREDITS. 

1908 


July 21 
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sacks 0 7 W eaoh. 


28 

Shortage oar - CIO - 8815 


31 
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lug. 
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340 " 
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sacks C lit 4 each. 

22 

Cash 

Oot. 
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sacks © 7 $4 eaoh, 


28 
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" 1.06 " 157.60 
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1.72 
C. 30.00 
731.86 
487.90 
243.95 
4,000.00 
861.62 
9,000.00 
1,905 76 
10,000.00 
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3,899.65 

5,000.00 $43,237.09 

-- - 
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Brought Forward. $29,626.09 
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Carried Forward. $46,£67.36 
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152.63 


Preight 


47.03 

tt 

.92* 

ft 

138.76 

ft 

.98* 

ft 

666.00 

ft 

• 92* 

ft 

665.00 

ft 

.92* 

ft 

277.50 

If 

.92* 

ft 

277.60 

It 

.92* 

ft 

138.75 

ft 

.96 

ft 

142.60 

ft 

.92* 

ft 

277.60 

ft 

.96 

ft 

427.50 

N 

.96 

ft 

285.00 

ft 

.92* 

If 

138.76 

ft 

.92* 

ft 

277.60 

ft 

.92* 

ft 

277.60 

ft 

.96 

ft 

142.60 

ft 

.92* 

ft 

138.76 

ft 

.95 

It 

286.00 

It 

.96 

It 

142.60 

ft 

.92* 

ft 

138.76 

ft 

.92* 

ft 

138.76 

ft 

.96 

ft 

286.00 

It 

.96 

ft 

142.60 

ft 

.96 

ft 

142.50 

ft 

.96 

ft 

142.50 

ft 

.96 

ft 

886.00 

ft 

.96 

ft. 

886.00 

ft 

.92* 

ft 

138.78 

ft 

.96 

ft 

142.60 

ft 

.92* 

ft 

277.60 

ft 

.96 

ft 

142.50 

It 

.96 

VI 

427.60 

ft 

.96 

ft 

285.00 

ft 

.96 

ft 

295.00 

ft 

.96 

ft 

142.50 

ft 

.92* 

ft 

277.60 

ft 

.95 

ft 

142.60 

ft 

.92* 

ft 

138.76 

ft 

.96 

ft 

142.60 

ft 

.92* 

ft 

277.60 

ft 

.96 

ft 

570.00 

ft 

.96 

ft 

286.00 

ft 

.95 

ft 

142.60 

ft 

.92* 

ft 

138.76 

ft 

.92* 

tt 

277.60 

Vt 

.92* 

ft 

277.60 

ft 

.96 

ft 

£85.00 

ft 

.96 

ft 

142.60 

ft 

.96 

ft 

142.60 

Vt 

.92* 

ft 

277.60 

ft 

.96 

ft 

142.50 

ft 

.92* 

ft 

277.60 

ft 

.96 

It 

142.60 

ft 

.95 

ft 

142.60 

ft 

.92* 

ft 

138.76 

ft 

.95 

ft 

142.60 

If 

.96 

ft 

886.00 

ft 

.92* 

tt 

277.60 



" " .96 

» " .96 

Carrltd Forward, 


886.00 

142. 60 

361.0f 



Brought Forward, 
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Brought Forward, 


|17,350.71-' 


fll ■ V78.89 


' ?09 

Apr. 

1C 

Cash, 

’6,000,00 

Hr y 

29 

19 

8,000.00 

16 

47,278 sacks ft 7$/ 6ach, 

8,646.86 

•T’-ixe 

7 

600 bbls. redacted. 

831.00 


10 

Freight 6/24/09 Falls Church, 

65.66 

July 

1 

Cash, 

6,026.00 

Jana 

18 

991 sacks G 7$/ each. 

74.32 

July 16 

63,060 sacks © 7$/ eaoh. 

3,979.60 


29 

Cash, 

6,000.00 

Aug. 

7 

Freight 3/22. 4/7, 4/13, end 6/6/09, 

262.60 

20 

Cash, 

6,000.00 


19 

36,504 sacks C ?$<? eaoh. 

2,662.80 

Sept, 

.£5 

41,806 " w • * 

5,155.46 

£4 

Cash, 

6,000.00 

Oct. 

26 

If 

6,000.00 


30 

38,500 Backs © 7$/ e&oh. 

2,387.60 

Hot. 

19 

Cash, 

7,000.00 


27 

Mdse, short, 

3.01 


30 

565 saoks C 7$/ each. 

41.62 

Dec • 

16 

42,900 sacks © 7$/ eash. 

8,217.60 


27 

Cash, _ 

7,000.00 








Balance 

due. 

% 23,116.13 

1910 









Jan. 3 

10O 

bbls. 

Old Dominion 

Portland 

Cement. 

0 $ .98$ Works. 

92.5C 

5 

150 

It 

0 

ff 

0 

0 

» .96 

142.60 

6 

100 

19 

0 

0 

. 0 

0 

• .92$ " 

92.60 

7 

100 

t» 

0 

19 

0 

0 

- .92$ " 

92.60 

12 

160 

If 

0 

0 

0 

0 

" .96 

142.60 

29 

160 

ft 

0 

0 

0 

0 

" .90 

135.00 

31 

300 

ft 

0 

If 

0 

0 

" .92$ " 

277.60 

Feb. 3 

200 

0 

0 

0 

0 

0 

• .92* 

166.00 

4 

200 

If 

0 

It 

0 

0 

" .92$ 

186.00 

6 

300 

If 

0 

0 

II 

0 

" .92$ " 

277.60 

7 

300 

ff 

II 

0 

If 

0 

" .92* 

277.60 

8 

100 

0 

0 

0 

n 

0 

" .92$ " 

92.60 

9 

300 

0 

0 

0 

if 

0 

" . 92$ " 

277.60 

10 

100 

N 

0 

0 

0 

0 

" .92$ " 

92.60 

11 

200 

it 

0 

0 

0 

0 

" .92$ 

186.00 

15 

ICO 

t» 

0 

0 

n 

0 

- .90 

136.00 

24 

^00 

n 

0 

0 

0 

0 

" .96 

286.00 

26 

160 

0 

0 

0 

0 

0 

" .96 

142.60 

28 

300 

il 

0 

0 

0 

0 

" .92$ " 

'277.60 

1 

16C 

n 

0 

0 

n 

0 

w .95 

142.60 


160 

0 

0 

0 

0 

0 

" .90 

136.00 

Uar. 2 

300 

n 

0 

0 

0 

0 

" .92$ " 

277.60 

4 

300 

it 

0 

0 

0 

0 

• .92$ » 

277.60 


160 

0 

0 

0 

If 

0 

■ .96 

142.60 

5 

300 

0 

0 

0 

0 

0 

" .92$ " 

277.60 

8 

300 

0 

0 

0 

0 

0 

" .92$ " 

277.60 


160 

0 

0 

0 

0 

0 

* .95 " 

142.60 

9 

300 

0 

0 

0 

0 

0 

• .92$ ■ 

277.60 

11 

300 

0 

0 

0 

0 

0 

" .95 " 

266.00 

12 

600 

0 

0 

W 

0 

0 

" .92$ * 

666.00 


150 

0 

0 

0 


0 

" .96 

142.60 

14 

100 

0 

0 

* 

0 

0 

*• .92$ * 

92.60 

15 

100 

0 

0 

0 

0 

0 

» .92$ " 

92.50 

17 

160 

0 

0 

0 

0 

0 

* .95 " 

142.60 


Carried Forward, $29,t63.6z 
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Brought 

Forward, 


$29,763.63 

1910 











Mar. 17 

100 

bVlfl. 

Old 

Dominion 

Portland Cement. G $ 

.92* 

Works. 

92.60 

19 

160 

19 

It 

W 

Vf 

Vf 

W 

.92* 

IV 

136.76 


100 

«9 

VI 

If 

If 

If 

tf 

.92* 

ff 

92.60 

El 

200 

ff 

If 

If 

ft 

ff 

ff 

.92* 

ft 

186.00 


160 

If 

n 

ff 

VI 

fl 

ff 

.92* 

ff 

158.76 

££ 

800 

If 

ff 

Vf 

It 

ft 

ff 

.92* 

If 

277.60 


160 

9? 

n 

ff 

If 

ft 

ff 

.90 

ff 

156.00 

- 28 

100 

ff 

ff 

ff 

If 

ff 

ff 

.92* 

ff 

92.60 

24 

460 

ff 

ff 

If 

If 

If 

ft 

.92* 

ff 

416.25 


100 

19 

w 

" . 

ff 

ft 

ff 

.92* 

ff 

92.50 

26 

160 

Vf 

m 

ff 

VI 

tf 

ff 

• 92* 

ff 

138.76 


100 

«» 

if 

If 

tv 

ft 

ff 

.92* 

ff 

92.50 

2d 

200 

If 

n 

ff 

ff 

ff 

ff 

.92* 

ff 

186.00 

29 

100 

If 

w 

ft 

If 

ff 

ff 

.92| 

ff 

92.50 


160 

Vf 

n 

If 

If 

If 

ff 

.90 

Tf 

135.00 

80 

200 

n 

if 

ff 

If 

If 

ff 

.92* 

n 

185.00 


100 

if 

n 

" r 

If 

tf 

ff 

.92* 

tf 

92.50 

81 

100 

if 

if 

it 

ff 

ff 

ft 

.92| 

n 

92.50 


160 

Vf 

if 

n 

ff 

ff 

ft 

.90 

n 

135.00 

Apr. 2 

100 

if 

if 

ft 

ff 

If 

ff 

.92* 

tv 

92.50 

5 

100 

* 

if 

ft 

ft 

ff 

It 

.92* 

it 

92.5C 

6 

300 

n 

if 

it 

ft 

71 

ff 

.90 

it 

270.00 


100 

ft 

?i 

it 

ft 

ft 

If 

.92* 

tf 

92.50 

7 

200 

If 

if 

if 

ff 

ff 

ft 

.90 

ff 

180.00 








Freight prepaid. 

57.00 


100 

n 

if 

w 

ff 

ff 

€ 

.92* Works. 

92.50 

8 

200 

•f 

if 

n 

ff 

ff 

ff 

.90 

ff 

180.00 








Freight prepaid. 

57.00 


160 

it 

it 

* 

ff 

ff 

© 

.90 

Works. 

135.00 


160 

if 

it 

Hr 

ft 

It 

ff 

.90 

ff 

135.00 


160 

n 

if 

Vf 

If 

If 

ff 

.90 

ff 

135,00 


160 

n 

if 

ft 

ff 

tf 

ff 

.90 

if 

135.00 


100 

ff 

VI 

If 

ff 

IT 

n 

.92* 

fl 

92.60 

9 

160 

if 

n 

II 

If 

ff 

?t 

.90 

fl 

135.00 


160 

T? 

i? 

ft 

tf 

ft 

ft 

.90 

fl 

135.00 


160 

If 

it 

ff 

It 

tf 

tv 

.90 

ff 

135.00 

11 

460 

ft 

?t 

ft 

It 

If 

ti 

.90 

ff 

405.00 








Freight prepaid, 

123.26 


160 

ff 

ft 

Vf 

r» 

ff 

ft 

.90 

Works. 

136.00 


100 

w 

VI 

ff 

ft 

tf 

ff 

.92* 

tf 

92.50 

12 

160 

w 

ft 

It 

ff 

tf 

ff 

.90 

ff 

135.00 








Freight prepaid. 

42.75 


450 

n 

Vf 

ff 

if 

If 

ff 

.90 

Works. 

405.00 


300 

»f 

If 

If 

it 

ft 

ff 

.90 

Tf 

270.00 

18 

900 

vf 

*? 

n 

ft 

ff 

ff 

.90 

ff 

810.00 


160 

if 

ft 

it 

it 

ft 

ff 

.90 

ff 

135.00 


160 

»f 

ff 

i? 

ft 

If 

II 

.90 

ff 

135.00 

14 

460 

ff 

If 

tv 

it 

ft 

tf 

.90 

tf 

405.00 

| 

300 

n 

n 

tv 

ft 

It 

tf 

.90 

It 

270.00 

16 

600 

Vf 

Vf 

it 

tv 

fl 

ff 

.90 

ff 

640.00 


300 

ff 

VI 

it • 

ft 

tf 

ff 

.90 

ff 

270.00 

16 

160 

n 

FI 

ft 

it 

ff 

If 

.90 

ff 

135.00 

18 

200 

if 

ff 

ft 

tv 

ff 

If 

.90 

ff 

180.00 


160 

Vf 

VI 

ft 

it 

ft 

ff 

.90 

ff 

135.00 

19 

460 

If . 

Vf 

iv 

ff 

ft 

ff 

.90 

ff 

405.00 


300 

ff 

w 

w 

ft 

ff 

ff 

.90 

ff 

270.00 

20 

160 

ff 

If 

if 

Vf 

IV 

ff 

.SO 

ff 

136.00 


160 

If 

If 

Vf 

ft 

ff 

ff 

.90 

ff 

136.00 

21 

800 

sv 

f« 

ft 

ft 

ff 

ff 

.90 

ff 

270.00 


160 

ff 

Vf 

Vf 

n 

Tf 

W 

.90 

ff 

135.00 


300 

ff 


ff 

if 

ff 

ff 

.90 

ff 

270.00 

22 

160 

Vf 

ff 

ff 

it 

ff 

ff 

.90 

Tf 

135.00 


160 

ff 

If 

ff 

if 

ff 

ff 

.20 

ff 

13F.00 


300 

If 

ff 

ff 

n 

ff 

ff 

.90 

ff 

270.00 

23 

150 

ff 

If 

ff 

ft 

IT 

ff 

.90 

ff 

135.00 







Carried 

Forward 

V 

§41,643.63 
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Apr* 


llay 


June 


July 


Brought Forward, $41,648*68 


25 

160 

bbla. 

Old 

Dominion 

Portland 

Cement 

. 0 | 

a 

•90 Works 

. 136.00 

£6 

450 

a 

a 

a 

a 

a 

.90 • 

405.00 


300 

a 

a 

» 

a 

a 

a 

.90 

£70.00 


150 

a 

a 

a 

a 

a 

a 

.90 

156.00 

26 

300 

N 

a 

a 

a 

a 

a 

.90 " 

870.00 


150 

a 

a 

a 

a 

a 

a 

.90 " 

136.00 


600 

it 

a 

a 

a 

a 

a 

.90 " 

640.00 

27 

150 

H 

a 

a 

a 

a 

a 

.90 » 

135.00 

26 

450 

» 

a 

a 

a 

a 

a 

.90 " 

405.00 

30 

600 

a 

a 

a 

a 

a 

a 

.90 " 

640.00 


450 

a 

a 

a 

a 

a 

a 

.90 * 

405.00 

9 

300 

a 

a 

a 

a 

a 

a 

.90 " 

270.00 

4 

450 

a 

a 

a 

a 

a 

a 

.90 " 

405.00 

5 

300 

a 

a 

a 

a 

a 

a 

.90 » 

270.00 

7 

300 

a 

a 

a 

a 

a 

a 

.90 * 

270.00 

10 

300 

a 

a 

a 

a 

a 

a 

.90 " 

270.00 

11 

160 

a 

a 

a 

a 

a 

a 

.90 " 

135.00 

12 

160 

« 

a 

a 

a 

a 

a 

.90 " 

135.00 


900 

■ 

a 

a 

a 

a 

a 

.90 " 

£70.00 

13 

160 

■ 

a 

a 

a 

a 

a 

.90 * 

136.00 


900 

a 

a 

a 

a 

a 

a 

.90 • 

£70.00 

14 

160 

• 

a 

a 

a 

a 

a 

.90 * 

186.00 





• 


Freight prepaid 

, 42.76 


150 

a 

a 

a 

a 

a 

0 

.90 Works 

186.00 


900 

a 

a 

a 

a 

a 

a 

.90 * 

870.00 

16 

160 

a 

a 

a 

a 

a 

a 

.90 " 

186.00 


900 

a 

a 

a 

a 

a 

a 

.90 * 

870.00 

17 

150 

a 

a 

a 

a 

a 

a 

.90 » 

185.00 


160 


a 

a 

a 

a 

a 

.90 » 

135.00 

18 

150 

a 

a 

a 

a 

a 

a 

.90 " 

186.00 

19 

150 

a 

a 

a 

a 

a 

a 

.to * 

135.00 

20 

160 

a 

a 

a 

a 

a 

a 

.93 ■ 

139.60 

£1 

150 

a 

a 

a 

a 

a 

a 

.90 " 

136.00 

22 

150 

a 

a 

a 

a 

a 

a 

.90 • 

136.00 


450 

a 

a 

a 

a 

a 

a 

.93 * 

418.60 

24 

150 

a 

a 

a 

a 

a 

a 

.90 * 

136.00 


300 

a 

a 

a 

a 

a 

a 

.98 • 

879.00 

25 

300 

a 

a 

a 

a 

a 

a 

.90 » 

180.00 


150 

a 

a 

a 

a 

a 

a 

.98 * 

189.60 

26 

150 

m 

a 

a 

a 

a 

a 

.90 * 

135.00 


300 

a 

a 

a 

a 

a 

a 

.93 * 

879.00 

27 

150 

a 

a 

a 

a 


a 

.98 " 

139.60 

31 

300 

a 

a 

a 

a 

a 

a 

.98 " 

879.00 

31 

150 

a 

a 

a 

a 

a 

a 

.93 ■ 

139.60 

2 

600 

a 

a 

a 

a 

a 

a 

.93 " 

658.00 

6 

100 

a 

a 

a 

a 

a 

a 

1.34 Delivered. 184.00 


150 

a 

a 

a 

a 

a 

a 

•90 Works. 135.00 

15 

150 

a 

a 

a 

a 

a 

a 

.98 ■ 

189.50 

17 

150 

a 

a 

a 

a 

a 

a i 

.93 * 

189.60 

21 

300 

a 

a 

a 

a 

a 

a 

.96 * 

£86.00 

22 

150 

a 

a 

a 

a 

a 

a 

.96 * 

14£.00 


160 

a 

a 

a 

a 

a 

a 

.98 » 

189.50 

25 

150 

a 

a 

a 

a 

a 

a 

.96 » 

14£.60 

27 

150 

a 

a 

a 

a 

a 

a 

.95 * 

142.60 

28 

600 

a 

a 

a 

a 

a 

a 

.96 * 

670.00 


150 

a 

a 

a 

a 

a 

a 

.90 » 

136.00 

29 

150 

a 

a 

a 

a 

a 

a 

.90 * 

136.00 


160 

a 

a 

a 

a 

a 

a 

.90 ■ 

136.00 


150 

a 

a 

a 

a 

a 

a 

.96 * 

14£.60 

30 

160 

a 

a 

a 

a 

a 

a 

.95 * 

' 142.60 


150 

a 

a 

a 

a 

a 

a 

.90 " 

136.00 

7 

150 

a 

a 

a 

a 

a 

a 

.90 • 

136.00 


150 

a 

a 

a 

a 

a 

a 

.90 ■ 

136.00 

12 

150 

a 

a 

a 

a 

a 

a 

.90 » 

136.00 


Carrlod Forward, $65,k7fc.e6 
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1910 

July 


Aug. 


Sept. 


IS 150 1 

bble. 

Old 

Dominion Portland 

13 150 

R 

R 

H 

R 

14 150 

M 

R 

n 

R 

126 

R 

R 

R 

H 

16 300 

R 

r 

R 

R 

150 

R 

R 

R 

R 

20 150 

R 

R 

R 

R 

31 150 

R 

R 

R 

R 

23 300 

R 

R 

tf 

R 

150 

R 

R 

R 

fl 

29 150 

R 

R 

R 

R 

2 150 

R 

R 

R 

R 

3 150 

R 

R 

R 

fl 

4 150 

R 

R 

R 

R 

150 

R 

fl 

R 

fl 

5 150 

n 

R 

R 

R 

150 

R 

R 

R 

R 

3 -150 

R 

R 

R 

H 

9 150 

R 

R 

R 

H 

11 150 

R 

R 

fl 

R 

150 

R 

H 

n 

R 

150 

In 

H 

R 

H 

12 150 

R 

/ B 

R 

R 

R 

300 

R 

fl 

R 

13 300 

R 

H 

R 

R 

150 

R 

fl 

R 

R 

15 150 

R 

R 

R 

R 

16 150 

R 

fl 

R 

R 

150 

R 

R 

R 

R 

18 150 

R 

H 

n 

R 

39 150 

R 

R 

R 

R 

300 

R 

R 

r 

R 

31 300 

R 

R 

R 

R 

3 150 

R 

R 

R 

R 

3 450 

R 

R 

R 

R 

450 

R 

R 

R 

R 

150 

R 

R 

H 

fl 

5 150 

R 

H 

H 

R 

6 150 

R 

R 

R 

R 

150 

R 

R 

R 

R 

150 

R 

R 

R 

R 

7 300 

R 

R 

R 

R 

150 

R 

R 

R 

R 

12 150 

R 

R 

fl 

H 

13 150 

R 

R 

R 

R 

150 

R 

H 

R 

R 

14 150 

R 

* R 

H 

R 

300 

R 

R 

R 

R 

19 150 

R 

R 

fl 

R 

150 

R 

R 

R 

R 

20 150 

R 

R 

R 

R 

150 

fl 

R 

R 

R 

450 

R 

R 

R 

R 

450 

R 

R 

R 

fl 

21 300 

R 

R 

R 

R 

450 

R 

R 

R 

R 

150 

R 

R 

R 

R 

22 150 

R 

R 

R 

R 

23 150 

R 

R 

R 

R 

300 

R 

R 

R 

R 

150 

R 

R 

R 

R 

24 150 

H 

R 

R 

R 

26 150 

R 

H 

R 

R 

150 

R 

R 

R 

R 

29 150 
12 

R 

R 

R 

fl 


Brought Forward, #55,372.88 


Cement. 

& 

l-.'OO Work*. 

135.00* 

R 

R 

.90 

R 

135.00 

R 

R 

.90 

R 

135.00 

H 

R 

.90 

R 

113.40 

R 

R 

.90 

R 

270.00 

R 

R 

.90 

R 

135.00 

II 

R 

.90 

R 

135.00 

R 

R 

.90 

R 

135.00 

R 

R 

.90 

R 

270.00 

R 

R 

.90 

II 

135.00 

H 

R 

.90 

H 

135.00 

R 

M 

.95 

R 

142.50 

R 

R 

.93 

II 

133.50 

R • 

R 

.95 

R 

142.50 

If 

If 

.93 

fl 

139.50 

R 

R 

.95 

91 

142.50 

ft 

R 

.93 

R 

139.50 

fl 

R 

.95 

fl 

142.50 

R 

fl 

.93 

If 

139.50 

R 

H 

.95 

H 

143.50 

ft 

R 

.93 

tl 

139.50 

n 

R 

.90 

R 

135.00 

a 

fl 

.95 

II 

142.50 

tl 

If 

.93 

fl 

279.00 

11 

(1 

.95 

R 

285.00 

H 

n 

.93 

R 

139.50 

f! 

R 

.93 

R 

139.50 

n 

N 

.95 

R 

142.50 

H 

R 

.S3 

R 

139.50 

R 

H 

.95 

H 

142.50 

R 

fl 

-.93 

R 

139.50 

ft 

R 

.93 

R 

279.00 

If 

f! 

.93 

R 

279.00 

R 

II 

.93 

R 

139.50 

R 

H 

.93 

R 

418.50 

R 

R 

.93 

H 

139.50 

R 

R 

.93 

fl 

139.50 

If 

R 

.93 

fl 

139.50 

R 

R 

.93 

fl 

139.5u 

H 

H 

.90 

R 

135.00 

R 

R 

.90 

If 

135.00 

* 

If 

.93 

R 

279.00 

fl 

R 

.90 

H 

135.00 

fl 

ff 

.95 

II 

142.50 

R 

R 

.90 

R 

135.00 

If 

11 

.90 

fl 

135.00 

R 

fl 

.90 

R 

135.00 

R 

R 

1.11* 

R 

334.50 

91 

R 

.90 

91 

135.00 

R 

R 

.90 

II 

135.00 

ft 

R 

.93 

ft 

135.50 

R 

R 

.93 

R 

139.50 

R 

R 

.90 

R 

405.00 

R 

R 

.90 

R 

405.00 

R 

R 

.90 

R 

270.00 

R 

R 

.90 

R 

405.00 

R 

R 

l.ni 

R 

167.25 

R 

fl 

.93 

H 

139.50 

R 

R 

.90 

R 

270.00 

If 

fl 

.90 

R 

270.00 

R 

R 

.90 

R 

135.00 

R 

R 

.90 

R 

135.00 

R 

R 

.90 

R 

135.00 

R 

R 

.90 

R 

135.00 

R 

R 

.90 


135.00 



Freigfct 

I 

57.00 


Carried Forward, #67,232.53 



17 



Brought Forward, 


£67,232.55 


1910 




Sept. 

31 

460 bbla 



300 

• 



150 

R 



150 

R 

Oct. 

3 

300 

R 



150 

R 


4 

150 

R 



150 

R 


5 

300 

R 


6 

300 

R 



150 

R 



150 

R 


7 

150 

R 


8 

300 

R 



150 

R 


10 

600 

R 



150 

R 


11 

300 

R 



150 

R 


12 

300 

R 



450 

R 



150 

R 


14 

150 

R 



150 

R 


15 

450 

R 



150 

R 


24 

150 

R 

Nov. 

3 

150 

R 



300 

R 


4 

300 

R 


11 

150 

R 


14 

150 

R 



150 

R 



150 

R 



150 

R 



150 

R 


15 

300 

R 


17 

300 

R 



150 

■ 


19 

150 

R 


21 

150 

■ 



150 



23 

150 

R 


24 

300 

R 



150 

R 


25 

150 

R 


26 

300 

R 

1 


450 

R 

28 

150 




150 

R 



300 

R 


29 

150 

R 



300 

R 



150 

R 

>10. 

2 

150 

• 



450 

• 


3 

150 

• 


5 

150 

R 


Old Dominion Portland Cem< 


nt. 9 $ 


•90 Works. 

405.00 

.90 

R 

270.00 

1.11* 

R 

187.25 

.90 

R 

13,5.00 

.90 

R 

270.00 

1.11* 


' 167.36 

.90 

R 

135.00 

1.11* 


167.25 

.90 

R 

270.00 

.90 

R 

270.00 

.90 

R 

135.00 

1.11* 

R 

167.25 

.90 

R 

135.00 

.90 

R 

270.00 

.90 

R 

135.00 

.90 

R 

540.00 

.90 

R 

135.00 

.90 

R 

270.00 

1.11* 

R 

167.25 

• .90 

R 

270.00 

.90 

fl 

405.00 

.90 

R 

135.00 

.90 

R 

135.00 

1.11* 

fl 

167.25 

.90 

R 

405.00 

1.11* 

R 

167.25 

.90 

R 

135.00 

1.11* 

R 

167.25 

.90 

R 

270.CO 

.90 

R 

270.00 

.90 


135.00 

1.11* 

R 

167.25 

.90 

R 

135.00 

1.11* 

R 

167.25 

.90 

R 

135.00 

.90 

fl 

135.00 

.90 

R 

270.00 

.90 

R 

270.00 

.93 

R 

139.50 

.93 

R 

139.50 

.90 

R 

135.00 

.90 

N 

135,00 

.90 

R 

136.00 

.90 

R 

270.00 

.95 

R 

14?.50 

.95 

R 

142.50 

.93 

R 

279.00 

.90 ' 

R 

405.00 

1.11* 

R 

167.25 

.90 

R 

135.00 

.93 

R 

279.00 

.90 

R 

135.00 

.90 

R 

270.00 

.93 

R 

139.50 

.90 

R 

135.00 

.93 

R 

418.60 

.90 

R 

135.00 

.93 

R 

139.50 


Carried forward. 


♦79,396.78 


18 












Brought Forward, 


$79,396.78 


CREDITS. 


1910 

Jan. 

11 

625 Saoks © 7 k d eaoh. 

$ 46.87 


401 sacks 0 7* i each, 

1201 sacks © 7* d eaoh. 

30.07 

90.75 

Feb. 

16 

Cash, 

5,000.00 

Har. 

8 

35,627 saoks <3 7} eaoh, 

2,672.02 

April 

1 

Cash, 

3,000.00 


9 

Cash, 

5,000.00 

Hay 

13 

31,180 saoks & 7} t each. 

2,338.50 


19 

Cash, 

6,000.00 

June 

20 

R 

6,000.00 


25 

45,921 saoks © 7} <t each, 

3,444.07 

July 

30 

Cash, 

6,000.00 

Aug. 

17 

Freight 6/6 

33.25 


29 

40,437 saoks © 7} £ eaoh, 

3,032.77 


31 

Cash, 

4,000.00 


26 

Overcharge, 

7.50 

Oct. 

17 

Cash 

3,000.00 

Nov. 

15 

32,990 saoks © 7% $ each 
Cash, * 

2,474.35 

6,000.00 

Dec. 

13 

Cash 

4,000.00 


22 

41,384 sacks § 7} $ eaoh, 

3,103.80 


£ 65.273.85 

$14,122.93 


1911 

Jan. 


Feb. 







Balanoe due 

9 

. $14,122.93 

6 

120 bbls. 

Old 

Dominion Portland Cement. 


$ .93 Forks. 

114.00 








Freight prepaid, 

34.30 

10 

150 

n 

R 

R 

n r 

fl 

.95 Forks. 

143.50 

12 

150 

N 

n 

R 

R R 

If 

.95 " 

142.50 

14 

130 

It 

R 

If 

R R 

IV 

l.ll} " 

144.95 


150 

n 

R 

R 

R R 

R 

.95 " 

142.50 

16 

30C 

n 

R 

R 

R R 

R 

.95 " 

285.OC 

18 

300 

ii 

R 

ft 

R R 

R 

.95 " 

285. 

28 

150 

■ 

R 

R 

R R 

R 

.95, " 

142.50 

30 

300 

R 

R 

R 

R R 

R 

l.ll} 

334.50 

31 

150 

R 

R 

R 

IV It 

IV 

1.11} 

167.35 


150 

R 

R 


H H 

R 

l.ll} ■ 

167.35 

3 

150 

R 

R 

R 

R R 

H 

1.26 Delivered. 

189.00 


150 

R 


R 

R R 

R 

1.11} Forks. 

167.25 

4 

300 

R 

R 

R 

R R 

R 

1.11} " 

334.50 


150 

R 

R 

R 

R R 

R 

l.ll} ■ 

167.25 

6 

450 

R 

R 

H 

R R 

fl 

1.11} " 

501.75 

7 

150 

R 

R 

R 


R 

1.11} " 

167.25 

8 

300 

R 

R 

R 

R R 

R 

1.11} • 

334.50 

11 

150 

R 

R 

R 

R R 

R 

1.26 Delivered. 

189.00 


150 

R 

R 

R 


R 

1.11} Forks. 

167.25 

14 

150 

R 

R 

R 

R R 

R 

1.36 Delivered. 

189.00 


150 

R 

R 

R 

R R 

R 

1.11} Forks. 

167.25 

15 

150* 

R 

R 

R 

R R 

H 

1.26 Delivered 

189.00 

16 

150 

R 

R 

R 

R R 

R 

1.26 « 

189.00 

17 

150 

R 

R 

R 

R R 

R 

1.11} Forks. 

167.35 

18 

150 

R 

R 

R 

R R 

R 

l.ll} " 

167.25 

20 

150 

R 

R 

R 

II w 

IV 

1.26 Delivered. 

189.OC 


150 

R 

R 

R 

R R 

R 

1,11} Works. 

167.25 

21 

150 

R 

R 

H 

It R 

R 

1.26 Delivered . 

189.00 


Carried Forward, $20,056.83 


19 














Brought 

Forward 

$20,056.83 

1911 









Feb. 32 150 bbls. 

Old 

Dominion Portland Cement. 

9 $1.26 Delivered. 

169.00 

150 

R 

R 

R 

R 

R 

• 

1.11 $ Works. 

167.35 

33 150 

1 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

24 150 

» 

R 

R 

R 

R 

R 

1.11 \ Works. 

334.50 

35 150 

1 

■ 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

150 

■ 

R 

R • 

R 

R 

R 

1.11 £ Works. 

167.35 

27 150 

■ 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.C • 

150 

• 

R 

R 

R 

R 

R 

1.11 £ Works. 

167.3:'> 

28 150 

■ 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

150 

■ 

R 

R 

R 

R 

R 

1.11 j Works. 

167.25 

150 

• 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.OC 

150 

II 

R 

R 

R 

R 

R 

1.11 j Works. 

167.25 

Mar. 2 150 

II 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

3 150 

■ 

R 

R 

R 

R 

R 

1.26 ■ 

189.00 

4 150 

R 

R 

R 

R 

R 

R 

1.36 ■ 

189.00 

6 300 

• 

R 

R 

R 

R 

R 

1.36 " 

378.00 

150 

r 

R 

R 

R 

R 

R 

.95 Works 

142.50 

7 150 

■ 

R 

R 

R 

R 

R 

1.36 Delivered. 

189.06 

150 

* 

R 

R 

R 

R 

R 

.95 Works. 

143.50 

8 150 

■ 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

9 150 

■ 

R 

R 

R 

R 

R 

1.36 • 

189.00 

11 150 

■ 

R 

R 

R 

R 

R 

1.26 ■ 

189.00 

300 

■ 

R 

R 

R 

R 

R 

.95 Works. 

285.00 

13 150 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

14 300 

R 

R 

R 


R 

R 

1.26 Delivered. 

378.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

143.50 

15 150 

R 

R 

R 

R 

R 

R 

1.36 Delivered. 

189.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

16 300 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

378.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

143.50 

17 150 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

189.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

143.50 

200 

R 

R 

R 

R 

R 

R 

.95 * 

190.00 








Freight prepaid. 

57.00 

18 150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

20 300 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

378.00 

21 150 

R 

R 

R 

R 

R 

R 

1.26 ■ 

189.00 

23 300 

R 

R 

R 

R 

R 

R 

1.26 ■ 

378.00 

23 150 

R 

R 

R 

R 

R 

R 

1.26 ■ 

189.00 

24 150 

R 

R 

R 

R 

R 

R 

1.36 ■ 

189.00 

27 450 

R 

R 

R 

R 

H 

R 

1.26 ■ 

567.00 

150 

R 

R 

R 

R 

R 

R 

.90 Works. 

135.00 

28 300 

R 

R 

R 

R 

R 

• 

R 

1.26 Delivered. 

378.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

143.50 

29 750 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

945.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

143.50 

30 450 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

567.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

31 150 

R 

R 

R 

R 

R 

R 

.95 ■ 

143.50 

300 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

378.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

Apt. 3 150 

R 

R 


R 

R 

R 

1.36 Delivered. 

189.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

i 4 330 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

378.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

5 450 

R 

R 

R 

R 

R 

R 

1.26 Delivered. 

567.00 

150 

R 

R 

R 

R 

R 

R 

.95 Works. 

142.50 

, 6 150 

H 

R 

R 

R 

R 

R 

.95 ■ 

142.50 

7 180 

R 

R 

R 

R 

R 

R 

.95 • 

171.00 

175 

R 

R 

R 

H 

H 

R 

1.05 ■ 

350.35 






Carried Forward, #34 

,183.33 





20 













Brought Forward, 


1911 
Apr. 10 
11 
12 

13 

14 

15 
17 


. 


150 bble. 
150 " 

150 ■ 

150 » 

150 " 

150 « 

150 ■ 
150 ■ 

150 ■ 

150 ■ 

150 " 

150 " 

150 " 

150 " 


ay a 


150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

150 

250 

150 

150 

150 

150 

150 

150 

150 

150 

150 



$34,163.33 


$1.26 

Delivered. 

189.00 

1.26 

« 

189.00 

1.26 

« 

189.00 

1.26 

• 

189.00 

.93 

Works. 

139.50 

.93 

a 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.36 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.43 

Delivered. 

314.50 

1.26 

•» 

189.00 

.93 

Works. 

139.50 

.93 

R 

139.50 

.90 

R 

135.00 

.93 

R 

139.50 

1.36 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.36 

Delivered. 

189.00 

1.26 

R 

189.CO 

.93 

Works. 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.26 

Delivered. 

189.00 

.93 Works. 

139.50 

1.26 

Delivered. 

189.00 

•93 Works. 

139.50 

1.26 

Delivered. 

189.00 

•93 Works. 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.26 

Delivered. 

189.00 

.93 Works. 

139.50 

.93 

R 

139.50 

1.15 

R 

173.50 

1.36 

Delivered. 

189.00 

.93 Works. 

139.50 

.93 

R 

139.50 

1.15 

R 

173.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

.93 

R 

139.50 

1.15 

R 

173.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

• 93 

R 

139.50 

1.15 

• 

173.50 

1.36 

Delivered. 

189.00 

.93 

Works. 

139.50 

.93 

R 

139.50 

1.36 

Delivered. 

189.00 

.93 

Works. 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. : 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. . 

139.50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139 50 

1.26 

Delivered. 

189.00 

.93 

Works. 

139.50 

.90 

R 

135.00 

1.36 

Delivered. 

189.00 


Carried Forward, 


$44,690.83 


I 






















Brought 

Forward, 


$44,650.63 

1911 












’lay 

16 

150 

’obi 8. 

Old 

Dominion Portland 

Cemont. 0 $ 1.26 Delivered. 

189.00 


17 

125 

n 

R 

R 

R 

R 

" 1.60 

R 


200.00 

W 


150 

R 

R 

R 

R 

R 

• 1.26 

R 


189.00 


18 

150 

■ 

H 


R 

R 

■ 1.26 

R 


189.00 


19 

150 

n 

R 

R 

R 

R 

• 1.26 

fc 


189.00 


20 

150 

it 

R 

R 

R 

R 

■ .93 

Works. 


139.50 

i 

22 

150 

r 

R 

R 

R 

R 

■ .93 

R 


139.50 


23 

150 

H 

R 

R 

R 

R 

r .93 

R 


139.50 


25 

150 

II 

R 

R 

R 

R 

■ .93 

R 


139.50 



150 

II 

R 

R 

R 

R 

R .93 

R 


139.50 


26 

150 

II 

H 

R 

R 

II 

• .93 

R 


139.50 

L 


150 

n 

R 

R 

R 

R 

■ .93 

R 


139.50 

r 

27 

150 

n 

R 

R 

R 

R 

■ .93 

R 


139.50 



150 

r 

R 

R 

R 

R 

■ .93 

R 


139.50 


29 

150 

it 

R 


R 

R 

■ .93 

R 


139.50 



150 

n 

R 

R 

R 

R 

• .93 

R 


139.50 


30 

150 

n 

R 

R 

R 

R 

■ .93 

R 


139.50 



150 

R 

R 

R 

R 

R 

n .93 

R 


139.50 


21 

150 

n 

R 

R 

R 

R 

■ .93 

R 


139.50 



150 

R 

R 

R 

R 

R 

■ .93 

R 


139.50 



150 

R 

R 

R 

R 

R 

• .93 

R 


139.50 

* 


150 

R 

R 

H 

R 

R 

■ .93 

R 


139.50 

June 

5 

140 


R 

R 

R 

R 

• 1.50 

Delivered. 

310.00 


6 

150 

R 

R 

fl 

R 

R 

• .93 Works. 


139.50 


7 

150 


R 

R 

R 

R 

■ .93 

R 


139.50 


8 

150 

R 

R 

R 

R 

R 

■ .93 

R 


139.50 


€ 

150 

R 

R 

R 

R 

R 

■ .93 

R 


139.50 


10 

150 

R 

R 

R 

R 

R 

» .93 

R 


139.50 


12 

150 

R 

R 

R 

R 

R 

• .93 

R 


139.50 


13 

150 

R 

R 

R 

R 

R 

■ .93 

R 


139.50 


14 

150 

R 

R 

R 

R 

R 

« .93 

R 


139.50 

► 

15 

150 

R 

R 

R 

R 

R 

• .93 

R 


159.50 


16 

170 

R 

R 

R 

R 

R 

■ .93 

fl 


158.10 



150 

\ ■ 

R 

R 

R 

R 

■ .93 

R 


139.60 


17 

170 

■ 

R 

fl 

R 

R 

■ 1.05 

R 


176.50 


170 

R 

R 

R 

R 

R 

• .93 

R 


156.10 



150 

R 

R 

R 


R 

» .93 

R 


159.60 


10 

170 

■ 

R 

R 

R 

R 

• 1.05 

R 


178.50 


170 

R 

R 

R 

R 

R 

* .93 

R 


158.10 



150 


R 

• 

fl 

R 

• .93 

R 


139.50 



170 

• 

• 

■ 

R 

R 

" 1.05 

R 


176.50 


to 

170 

• 

• 

• 

R 

R 

■ .93 

R 


158.10 



150 

■ 

• 

■ 

R 

R 

■ .93 

R 


139.50 

► 

tl 

170 

• 

R 

R 

R 

R 

■ 1.05 

R 


178.80 


150 


■ 

■ 

R 

R 

■ .93 

R 


159.80 


22 

150 

■ 

• 


R 

R 

■ .93 

R 


159.80 


23 

150 

• 

• 

• 

R 

R 

■ .93 

R 


139.80 


S4 

150 

8 

R 

R 


R 

• .93 

R 

> 

159.80 


86 

170 

• 

R 

R 

R 

R 

■ .93 

R 


168.10 


27 

150 

R 

R 

R 

R 

R 

• .93 

8 


139.80 


170 

• 

R 

R 

R 

R 

• .93 

R 


168.10 


28 

160 


R 

R 

R 

R 

■ .93 

• 


139.80 

► 

170 

R 

R 

R 

R 

R 

• .93 

R 


158.10 


29 

150 

R 

R 

R 


R 

* .93 

R 


139.80 


170 

R 

R 

R 

R 

R 

• .93 

• 


158.10 


** 

150 

R 

R 

R 

R 

R 

• .93 

R 


139.50 


30 

150 

R 

R 

R 

R 

R 

■ .93 

R 

. 

139.50 

July 


150 

R 

R 

R 

R 

R 

■ .93 

R 


139.50 

3 

150 

R 

R 

R 

R 

R 

• .93 

R 


139.50 


7 

150 

R 

R 

R 

B 

R 

■ ,1.10 

R ' 


165.00 


8 

150 

R 

R 

R 


R 

■ .93 

R 


139.50 


10 

150 

R 

R 

R 

R 

• 

7 .93 

R 


139.50 



300 

R 

R 

R 


R 

■ 1.10 

R 


330.00 


11 

150 

R 

R 

R 

R 

R 

.• .93 

R 


139.50 


300 

R 

R 

R 

R 

R 

• 1.10 

R 


330.CO 








Parried Forward, 

$54,758.63 







22 

















$54,758.63 


191# 


Aug. 


13 

15Q 


300 


150 

13 

300 

14 

150 


450 

15 

150 


300 

17 

150 


300 

18 

150 


300 

20 

300 


170 

21 

170 


150 

38 

170 


150 

34 

170 


150 

35 

170 


150 

37 

170 


150 

28 

170 

29 

340 


150 

31 

170 

2 

150 

3 

300 


150 

4 

150 

5 

300 


150 

8 

200 


300 

9 

150 

10 

150 

11 

150 

13 

150 

16 

170 


150 

17 

170 


680 


200 


160 

IS 

170 


150 

19 

170 


150 

31 

150 

33 

170 

33 

300 

34 

170 

35 

300 

26 

170 


150 

29 

170 


300 

14 

300 

15 

170 


150 

16 

170 


Cement .§ 


$ .93 Works, 139.50 

1.10 " 

330.00 

1.10 « 

165.00 

.93 " 

279.00 

.93 » 

139.50 

1.10 « 

495.00 

.93 " 

139.50 

1.10 

330.00 

.93 » 

139.50 

1.10 " 

330.00 

.93 « 

139.50 

1.10 ■ 

330.00 

.93 " 

279.00 

.93 " 

158.10 

.93 " 

158.10 

.93 " 

139.50 

.93 " 

158.10 

.93 " 

139.50 

. .93 " 

158.10 

.93 " 

139.50 

.93 " 

158.IQ 

.93 " 

139.50 

.93 " 

158.1C 

.93 " 

139.50 

.93 » 

158.10 

.93 " 

316.20 

.93 " 

139.50 

.93 " 

156.10 

1.10 ■ 

222.00 

1.15 » 

345.00 

1.15 » 

172.50 

1.15 « 

172.50 

1.10 " 

415.50 

1.15 ■ 

172.50 

1.10 " 

277.00 

1.15 « 

345.00 

1.15 " 

172.50 

1.60 Delivered. 240.00 

1.15 Works 

. 172.50 

paper sacks 

23.00 

1.15 Works 

. 172.50 

1.15 ■ 

195.50 

1.15 " 

172.50 

1.15 * 

195.50 

1.15 ■ 

782.00 

1.10 * 

277.00 

1.15 » 

172.50 

1.15 ■ 

195.50 

1.15 • 

172.50 

1.15 ■ 

195.50 

1.15 ■ 

172.50 

1.15 ■ 

172.50 

1.15 ■ 

195.50 

1.15 " 

.345.00 

1.15 " 

195.50 

1.15 " 

345.00 

1.15 " 

195.50 

1.15 " 

172.50 

1.15 ■ 

195.50 

1.15 " 

345.00 

1.15 ■ 

345.00 

1.15 ■ 

195.50 

1.15 ■ 

. 172.50 

1.15 " 

195.50 


Carried Forward, 


$68,916.13 


23 












Brought Forward* . • • -$68,916.13 


1911. 



• 









Aug. 

89 

150 bbls. 

Old Dominion Portland 

Cement 

.9 $1.05 

Works. 

157.50 


30 

150 

a 

a 

a 

a 

a 

a 

1.15 

a 

173.50 


31 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 

Sept. 

2 

170 

a 

a 

ft 

a 

a 

a 

1.15 

a 

195.50 


6 

170 

3 

a 

II 

a 

a 

a 

1.15 

a 

195.50 


7 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 



150 

a 

a 

II 

a 

II 

II 

1.15 

IV 

172.50 



300 

a 

ft 

•a 

a 

a 

a 

1.05 

a 

315.00 


8 

150 

a 

a 

n 

a 

a 

a 

1.15 

a 

172.50 



150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


9 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 



150 

a 

a 

a 

a 

IV 

II 

1.15 

a 

172.50 



150 

H 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


11 

150 

a 

a 

a 

a 

a 

a 

1.15 

a 

173.50 


12 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 

• 


150 

a 

a 

a 

a 

a 

a 

1.15 

a 

172.50 


13 

150 

a 

a 

a 

II 

a 

a 

1.15 

a 

172.50 


14 

170 


a 

a 

a 

a 

a 

1.15 

n 

195.50 


16 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 


19 

170 

a 

a 

a 

a 

n 

a 

1.15 

II 

195.50 


23 

300 

a 

ft 

a 

a 

a 

a 

1.05 

a 

315.00 


25 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


26 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


37 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


29 

300 

a 



a 

a 

ft 

1.05 

a 

315.00 



170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 


30 

170 

a 

a 

a 

a 

II 

a 

1.15 

M 

195.50 



150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 



150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 

Oot. 

3 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


4 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


G 

170 

a 


a 

a 

a 

a 

1.15 

a 

195.50 


6 

150 

a 

a 

M 

a 

a 

a 

1.50 

Delivered 

.235.00 



170 

a 

a 

a 

a 

a 

a 

1.15 

Works . 

195.50 



300 

a 

a 

a 

a 

a 

a 

1.05 

a 

315.00 


7 

170 

a 

a 

a 

a 

II 

a 

1.15 

* || 

195.50 



900 

a 

a 

a 

a 

a 

a 

1.05 

a 

945.00 


9 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 



340 

a 

a 

a 


a 

a 

1.15 

a 

391.00 


10 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


11 

150 

a 

a 

a 

a 

i> 

a 

1.05 

a 

157.50 


12 

300 

a 

a 

a 

a 

a 

a 

1.05 

a 

315.00 


13 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 



150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


14 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

195.50 



450 

n 

a 

a 


|| 

a 

1.05 

a 

472.50 


16 

170 

a 

a 

a 

a 

a 

a 

1.15 

a 

• 

195.50 



450 

a 

a 

a 

a 

a 

a 

1.05 

a 

473.50 


17 

150 

a 

a 


a 

a 

a 

1.05 

a 

157.50 


18 

450 

a 

a 

a 

a 

a 

a 

1.05 

a 

472.50 


19 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


20 

150 

a 

a 

a 

a 

a 

a 

1.05 


157.50 


23 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


25 

450 

a 

II 

a 

a 

a 

a 

1.05 

a 

473.50 


26 

150 

a 

a 

• _ 

II 

a 

a 

1.05 

a 

157.50 


37 

150 


a 

a 

a 

a 

a 

1.06 

a 

157.50 


38 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


30 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


31 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 



150 

a 

• 

a • 

a 

a 

a 

1.05 

a 

157.50 

Nov. 

2 

150 

a 

• 

a 

a 

a 

a 

1.05 

a 

157.50 


3 

150 

a 

W 

a 

a 

a 

a 

1.05 

a 

157.50 


4 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


6 

150 

a 

a 

a 

a 

a 

a 

1.05 

a 

157.50 


9 

300 

a 

a 

a 

a 

a 

a 

1.05 

a 

315.00 


11 

450 

a 

a 

a 

a 

a 

a 

1.05 

a 

473.50 


Parried Forward, 


$83,708.63 












I 


1811 
Me r. 


Deo. 


1911. 

Jan. 

Mar. 

Feb. 

Max. 

Apr. 

May 


June 


July 


Aug. 

! 


Sept. 


163,708.53 

13 150 bble. Old Dominion Portland Cement. O $1.05 Works. 157.50 


14 

150 

« 

R 

R 

R 

R 

R 

1.05 

R 

157.50 

16 

300 

R 

II 

R 

R 

R 

R 

1.05 

R 

315.00 

17 

150 

II 

R 

R 

R 

R 

R 

1.05 

R 

157.50 

18 

150 

II 

R 

R 

R 

H 

R 

1.05 

R 

157.50 

20 

150 

R 

II 

R 

R 

R 

R 

1.05 

R 

157.50 

21 

150 

R 

R 

R 

R 

R 

R 

1.05 

R 

157.50 

23 

300 

II 

R 

R 

R 

R 

R 

1.05 

R 

315.00 

24 

150 

R 

R 

R 

R 


R 

1.05 

e 

157.50 

25 

150 

R 


R 

R 

R 

R 

1.05 

R 

157.50 

6 

150 

II 

R 

R 

R 

R 

R 

1.00 

R 

150.00 

8 

150 

R 

R 

R 

R 

R 

R 

1.00 

R 

150.00 

11 

150 

N 

R 

R 

R 

R 

R 

1.00 

R 

150.00 

14 

150 

H 

R 

R 

R 

R 

R 

.1.00 


150.00 

18 

150 

■ 

R 

R 

R 

R 

R 

1.00 

R 

150.00 

20 

150 


R 

R 

R 

R 

R 

1.00 

R 

150.00 

22 

150 

II 

R 

R 

R 

R 

R 

1.00 

H 

150.00 

19 

150 

II 

R 

R 

R 

H 

R 

1.00 

R 

150.00 

26 

150 

■ 

R 

R 

R 

R 

R 

1.00 

R 

150.00 

27 

150 

II 

R 

R 

R 

R 

R 

1.00 

R 

150.00 

29 

150 

II 

R 

R 

R 

R 

R 

1.00 

R 

150.00 


T 


Total, . $87,248.63 


CREDITS. 


23 

Cash. 


$3,000.00 

7 

• 


2,500.00 

15 

24,000 saoks 9 7^ t 

eaoh. 

1.800.00 

31 

Cash, 


3,000.00 

20 

27,400 sacks 8 f 

eaoh. 

2,055.00 


514 sacks 0 7§ i 

eaoh. 

38.55 

1 

Cash, 


5,000.00 

20 

R 


3,000.00 

29 

R 


2,000.00 

26 

32,972 eaoks @ 7£ l 

eaoh. 



28 saoks @ 10 t 

eaoh. 

2,475.70 

29 

Cash, 


3,000.00 

10 

Freight 5/17/11 


41.56 

20 

■ 6/5/11 , 


46.55 

13 

40,614 saoks 8 7^ 

eaoh. 



886 saoks 9 10 t 

eaoh 

3,134.65 


22 

26 

29 

2 


11 

15 

26 


13 


Cash, . 

Freight 2/3 to 5/19/11 

District oontraot, 
1,992 sacks 9 74 # eaoh, 

8 sacks 9 7} * eaoh. 


Handling & truoking reject 


Cement 
1,900 eaoks 9 
1,472 eaoks 9 
16 saoks 9 
Cash, 

2,005 saoks 9 
24,234 saoks 9 
2,966 eaoks 9 
3,337 saoks 9 
413 sacks 9 



1908 
t eaoh, 
eaoh, 
eaoh. 


# 

# 

t 

# 


eaoh, 

eaoh, 

eaoh, 

eaoh, 

eaoh. 


5,000.00 

3,762.00 

150.20 

135.97 

142.50 

112.00 

5,000.00 . 

150 37 

2,114.15 - 

291.57 


Carried Forward, 


$47,950.77 $87,249.63 



e 












Brought Forward, $47,950.77 


$87,248.63 


1911 

Sept 

Oot. 

Sept 


Oct. 

Nov. 


Dec. 


1912. 

Jan. 

Feb. 


liar. 

Apr. 


13 1,935 saoks 3 7j f each, 

530 saoks Q 10 f each, 

30 Cash, 

10 498 saoks « 7$ # eaoh, 
1,313 eaoks # 10 $ eaoh, 

19 Freight 8/10/11 

20 3,339 saoks 9 7j f eaoh, 

138 8aoka 9 10 t eaoh, 
23 868 saokt 9 10 i each, 

426 saoks 97j 4 eaoh, 

27 403 saoks ® 7j ^ each, 
2,108 saoks 9 10 $ each, 

11 1,063 saoke 9 7^ f eaoh, 
2,447 saoks & 10 i eaoh, 

23 136 saoks 3 7\ $ eaoh 

2,156 saoks @ 10 i each 

31 Cash, 

10 4,950 sacks Q 10 £ each, 
11,017 saoks 9 7± t each, 
13,424 sacks 9 10 each, 

11 372 sacks 9 7\ <t eaoh, 
2,125 sacks 9 10 t each, 

16 165 sacks 3 7^ £ eaoh, 

808 sacks 3 10 t each, 

1 Cash, 

5 2,896 sacks 3 10 <p each, 

56 sacks 3 7% $ each, ‘ 
26 5,421 sacks 9 7f # each, 

22,895 sacks 0 10 £ each, 

28 2,501 saoks 3 10 # each, 

156 sacks 5 ^ each. 


198.12 

4,000.00 


158.86* 

49.88 

193.35 

107.70 


240.95 

334.42 

225.80 
3,500.00 

495.00 

2,168.67 

240.40 

93.17 

5,000.00 

303.80 


2,709.22 


261.80 


$68,221.70 
026.93 


Balance due, 


$19,026.93 


1 

150 bbls. 

Old 

Dominion 

3 

150 

it 

n 

R 

5 

150 

it 

R 

R 

8 

150 

it 

R 

R 

26 

320 

R 

R 

R 

29 

130 

It 

ft 

R 

IS 

160 

R 

R 

R 

19 

160 

R 

H 

R 

21 

28 

130 

R 

R 

R 

23 

160 

R 

R 

R 

26 

16C 

R 

R 

R 

28 

160 

R 

R 

R 

29 

160 

R 

R 

R 

4 

160 

R 

R 

R 

6 

160 

R 

R 

R 

11 

160 

R 

R 

R 

20 

160 

R 

R 

R 

23 

ISO 

H 

R 

R 

28 

320 

R 

R 

R 

4 

ISO 

R 

R 

R 

5 

160 

R 

R 

R 


1000 

R 

R 

R 

9 

320 

R 

R 

R 

11 

150 

R 

R 

R 


Carried Forward, 


ks 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
Inst. 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.02 
1.02 
1.03 
1.02 
1.02 
1.15 
1.03 
1.03 


150.00 
150.00 
150.00 
150.00 
330.00 
160.00 
160.00 
160.00 
160.00 
25.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
163.20 
163.30 
326.40 
163.20 
163.20 
1*150,00 
326.40 

*3*,358t$ 



















$24,350.73 

1912. 



i 








Apr. 

16 

320 bbls. 

Old Dominion Portland 

Cement. 

9 $1.02 Works. 326.40 


17 

320 

r 

R 


R 

R 

R 

1.02 " 

326.40 


18 

160 

• 

R 

R 

R 

R 

R 

1.05 » 

168.00 


19 

160 

fl 

R 

R 

R 

R 

R 

1.02 ■ 

163.20 



160 

■ 

R 

R 

*1 

R 

R 

1.05 ■ 

168.00 


20 

160 

fl 

R 

R 

R 

R 

R 

1.02 * 

163.20 



150 

R 

R 

R 

R 

R 

R 

1.05 • 

168.00 


22 

160 

n 

R 

R 

R 

R 

R 

1.02 ■ 

163.20 


25 

160 

r 

R 

R 

R 

R 

R 

1.02 ■ 

163.20 



160 

• 

R 

R 

R 

R 
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$37,398.73 
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$51,413.79 
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VIRGINIA PORTLAND CEMENT COMPANY. 
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Plea. 

Filed June 12, 1914. 

******* 

For plea to the declaration filed in the above entitled cause the 
defendant, S. Dana Lincoln, trading under the name of the Na- 
tional Mortar Company, states as follows: 

1. He never was indebted as alleged. 

2. He never undertook and promised as alleged. 

M. J. COLBERT, 
Attorney for Defendant. 

Motion and Notice. 

Filed October 13, 1914. 

******* 

Now comes the plaintiff in the above entitled cause and prays 
the Court to issue an order referring the above entitled cause to the 
Auditor of this Court, with instructions that the said Auditor audit 
and state the accounts and dealings between the plaintiff and the 
defendant as provided in section #254 of the Code of Law in the 
District of Columbia. 

And as a reason for this motion the plaintiff, referring to the 
declaration, particulars of demand, affidavit of merit, pleas, and 
affidavit of defense, filed in this cause, says that said particulars of 
demand of the plaintiff showed dealings between the plaintiff and 
the defendant extending over a long period of time, to-wit 
32 from the 1st day of May 1908, to the 15th day of April 
1913. During the said period the particulars of demand 
show that the plaintiff made more than fourteen hundred (1400) 
shipments^!' cement to the defendant, the aggregate value of which 
was $327,770.85, and that the defendant, bv a number of payments 
paid on the above account the sum of $319,114.40. The defendant’ 
by his pleas, denies that he is indebted to the plaintiff for the bal¬ 
ance claimed, namely, $8662.45, and on the contrary states in his 
affidavit of defense filed herein, counterclaims for unliquidated 
damages and over charge. 

McLANAIIAN, BURTON & CULBERTSON, 

Attorneys for Plaintiff. 

M. J. Colbert, Esquire, Attorney for Defendant. 

Sir: Please take notice that the foregoing motion will be set down 
for hearing on Friday the 16th day of October 1914, or as soon 
thereafter as counsel may be heard. 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Plaintiff. 
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S. DANA LINCOLN, <ftC., VS. 


Supreme Court of the District of Columbia. 

Saturday, October 17th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon motion of plaintiff and consent of defendant by their 
33 respective attorneys of record now in open court, it is ordered 
that this cause be and the same hereby is referred to the 
Auditor of this Court, to audit and state the account and the deal¬ 
ings between the plaintiff and the defendant, and to report the 
same with his conclusions, to this Court with all convenient speed. 


Motion to Refer Case to Special Auditor. 

Filed June 21, 1915. 

******* 

Now comes the plaintiff the Virginia Portland Cement Company, 
a corporation, by its attorneys, McLanahan, Burton and Culbertson, 
and moves the Court to refer this case to Louis A. Dent, Esquire, as 
Special Auditor under Section 254 of the Code of Law of the Dis¬ 
trict of Columbia, with instructions to complete the auditing and 
stating of the accounts and dealings between the parties to this ac¬ 
tion already begun by him as Auditor of the Supreme Court of the 
District of Columbia and to report his findings to this Court with 
all convenient speed. 

The following reasons are given for this motion: 

(a) That said Louis A. Dent has filed his resignation from the 
office of Auditor of the Supreme Court of the District of Columbia 
to take effect on the 30th day of June, 1915, and that counsel for 
the plaintiff are reliably informed that Mr. Dent will probably not 
be able to file his report in this cause before his term of office expires. 

( b ) That this cause is a very complex and difficult one; that it 
required twelve days to take the testimony, which, when 

34 written, covered over eleven hundred (1100) pages and 
that in addition to this testimony there are many and volu¬ 
minous exhibits. 

(c) Thai Mr. Dent lias heard orally all the witnesses in this 
cause and has had the benefit of their explanations of the books and 
other exhibits and of the technical aspects of the case, many of 
which were not and could not be incorporated in the written record. 

( d ) That it is not likelv that the new Auditor, along with the 
other work of his office, will be able to prepare a report in this case 
before next fall which will prevent the case from being calendared, 
the plaintiff thereby losing its opportunity to have a jury next winter 



VIRGINIA PORTLAND CEMENT COMPANY. 


W 

o 

pass upon such exceptions, if any, as may be filed to the Auditor’s 
report. 

( e ) For the reason of certain agreements and stipulations en¬ 
tered into between counsel, which appear in the record of this case. 

(/) For further reasons which appear upon the record of this 
case. 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Plaintiff. 

Messrs. M. J. Colbert and Lucas P. Loving, Attorneys for Defendant. 

Sirs: Please take notice that the foregoing motion will be set 
down for hearing before Mr. Justice Stafford on Wednesday the 
23rd day of June, 1915 and will be heard on said day or as soon 
thereafter as counsel may be heard. 

McLANAHAN, BURTON & CULBERTSON, 

4 Attorneys for Plaintiff. 


35 Affidavit of Lucas P. Loving in Opposition to Motion, &c. 

Filed June 25, 1915. 

******* 

District of Columbia, ss: 

1, Lucas P. Loving, being first duly sworn according to law, 
make oath and say: I am a member of the Bar of the District of 
Columbia and was called into this case to represent the defendant 
localise of the illness of his counsel. I am directed by my client to 
oppose the motion filed herein by plaintiff to refer this cause to 
Louis A. Dent, Esq., as a special master after the term of his office 
shall have expired, for the reasons and facts hereinafter set forth. 

1. In this action it was necessary to examine and determine upon 
the accounts between the parties, and the case has already been 
referred to the Auditor of this Court in accordance with Section 
254 of the Code of Laws of the District of Columbia, which em¬ 
powers the court to refer a cause to the Auditor or a special master. 

2. No necessity appears in and by said motion for the reference 
of this cause to a special master when it has already been referred 
to the Auditor. 

3. The defendant desires a report of the Auditor of this Court 
in this cause who shall have taken the oath of office, whether it be 
the present Auditor or his successor. 

4. That to refer this cause to a special master would entail un¬ 
necessary and unusual expense and would be contrary to the usual 
course of practice in this Court. The testimony has all been taken 

in this cause, the last session having been on the 11th day of 

36 May, 1915, and the Auditor who heard the testimony stated 
that he would file his report herein within a week after the 

testimony had been closed. 
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5. I l»elieve that the delay of the Auditor in filing his report 
herein is entirely due to his desire to have this cause referred to 
him as a special master after his term of office shall have expired. 

T believe that the said motion is made at the special instance 
and request of the present Auditor, to whom it is proposed to refer 
this cause as a special master, and who, shortly after the close of 
the testimony taken in this cause, sent for affiant and told him that 
he was not as much opposed to defendant as affiant seemed to think, 
that Mr. Culbertson, representing the plaintiff, had suggested that 
the cause stand over and be referred to him, the said Auditor, p*s a 
special master after his term of office had expired, stating at the 
same time that Mr. Culbertson had expressed the opinion that affiant 
would not consent to such reference, and the said Auditor thereupon 
requested affiant to consent to having this cause referred to him as 
a special master after his term of office shall have expired, but af¬ 
fiant. after conference with his client and associate, was unable to 

consent to such reference. . . 

7. That the principal part of the testimony taken herein is from 

the books of the parties, which have been submitted and appear in 
evidence, and any capable auditor can readilv strike the balance. 

8. The said Auditor has manifested considerable feeling in this 
case against the defendant. When affiant first undertook the de¬ 
fense he found the Auditor unwilling to grant him any delay 

87 to enable him to make necessary preparation, though he did 
allow affiant a short but insufficient time. The said Auditor 
made several statements reflecting upon the defendant, intimating 
that he had no confidence in him liecause of matters which had taken 
place in other cases, and stating that he knew the defendant and 

his method of delay. . 

0. The said Auditor has shown himself violently prejudiced 

against the defendant and would not be acceptable to the defend¬ 
ant. and but for the fact that the defendant had the right of review 
l>efore this court and a jury affiant should have felt it his duty to 
ask that the matter he referred to a special master instead of allowing 
the said Auditor to hear the case. 

10. The Auditor forced the defendant to appear before him con- 
tinuouslv for a period of — consecutive days, stating that he in¬ 
tended to force the matter to a conclusion, to the end that his report 
should be fded before the first of June, that exceptions could be tried 
before a jury during the month of .Tune, and required defendant to 
consent to the calendaring of said case for the month of June before 
he would allow the reasonable delay needed for preparation by 

affiant- . . .. . .. , 

11 And for other reasons appearing in the testimony herein. 

L. P. IX)VINO. 

Subscribed and sworn to before me this 22nd day of June, 1915. 

JOSIE A. GORMAN, [seal.] 

Notary Public, D. 0. 
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38 Affidavit of Michael J. Colbert in Opposition to Motion, &c. 

Filed June 25, 1915. 

* * * . * * * * 

District of Columbia, To wit: 

I, Michael J. Colbert, being first duly sworn according to law, do 
depose and say: 

I am a member of the bar of the Supreme Court of the District 
of Columbia, and am one of the attorneys for the defendant in the 
above entitled cause and have been since the institution of this suit. 
After the cause was at issue the attorneys for the plaintiff moved 
that the cause be referred to the Auditor of this Court for the pur¬ 
pose of stating the accounts between the parties and to this motion 
affiant made no opposition. The case was accordingly referred to 
the Auditor but no action was taken by the plaintiff to have the 
case set for hearing before the Auditor for many months after the 
same had been referred to him. The cause involves a question of ac¬ 
counting between the parties and depends almost wholly upon the 
documentary evidence. The taking of testimony was concluded 
and the case submitted to the Auditor on or about May 11, 1915, 

' since which time no action has been taken thereon, although during 
the course of the hearing the Auditor stated that he could complete 
his report within a week or ten days after the case had been sub¬ 
mitted to hifn. 

Affiant is instructed by his client to oppose the motion filed herein 
to refer this cause to Mr. Louis A. Dent as special Auditor. There 
is no occasion for any such action and if it should become necessary 
to refer the case to some person other than the Auditor of 
39 this Court affiant and his client both oppose a reference to 
Mr. Louis A. Dent for the reason that during the course of 
the hearing before him the said Dent has exhibited the utmost bias 
and prejudice against the defendant and his counsel as will abun¬ 
dantly appear from the record of the hearings before him, which 
were reported stenographically and which were reduced to type¬ 
writing. Affiant verily believes and so stated that his client cannot 
get a fair and impartial hearing before said Auditor and if the 
Court should be of the opinion in view of existing circumstances and 
the retirement of Mr. Dent from the office of Auditor on the first day 
of July that there should be a reference of this cause to a special 
Auditor, the defendant is willing that the cause should be referred 
to any member of the bar whom this Court may select other than 
the said Louis A. Dent. Affiant further states that the fees of the 
Auditor of this Court are fixed by an order of this Court in general 
term and if this case is referred to the said Louis A. Dent as special 
Auditor the cost of such auditing will be increased to a very large 
amount. Affiant further states that if it should be deemed necessary 
to have the repqrt of the Auditor filed in this cause before the first 
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(lay of July there is ample time in which the present Auditor may 
file his report before retiring from office. 

MICHAEL J. COLBERT. 

Subscribed and sworn to before me this 23rd day of June, 191o. 

WARREN HELPHENSTEIN, [seal.] 

Notary Public, D. C. 


40 Supreme Court of the District of Columbia. 

Friday, June 25th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon consideration of plaintiff’s motion filed herein by its attor¬ 
neys, to refer this cause to Louis A. Dent, Esq., as Special Auditor, 
it is ordered that said motion be and the same is hereby overruled 
without prejudice. 


Motion to Refer Case to Special Auditor, &c. 

Filed June 28, 1915. 

******* 

Now comes the plaintiff, the Virginia Portland Cement Company, 
a corporation, by its attorneys, McLanahan, Burton and Culbertson, 
and moves the Court to refer this case to Louis A. Dent, Esquire, 
as Special Auditor under Section 254 of the Code of Law of the 
District of Columbia, with instructions to complete the auditing and 
stating of the accounts and dealings between the parties to this action 
already begun by him as Auditor of the Supreme Court of the Dis¬ 
trict of Columbia and to report his findings to this Court with all 
convenient speed. 

The following reasons are given for this motion: 

(a) That said Louis A. Dent has filed his resignation from the 
office of Auditor of the Supreme Court of the District of 

41 Columbia to take effect on the 30th day of June, 1915, and 
that Mr. Dent has not been able by reason of the stress of 
other older work to complete his report in this case. 

(b) That this cause is a very complex and difficult one; that it 
required twelve days to take the testimony, which, when written, 
covered over eleven hundred (1100) pages and that in addition to 
this testimony there are many and voluminous exhibits. 

(c) That Mr. Dent has heard orally all the witnesses in this cause 
and has had the benefit of their explanations of the books and other 
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exhibits and of the technical aspects of the case, many of which 
were not and could not he incorporated in the written record. 

( d ) That the hearings in the case have been concluded and the 
brief for the plaintiff filed (although the defendant has filed no 
brief) and that the plaintiff is entitled as a matter of right to have 
this case disposed of by the Auditor who has heard and seen all the 
witnesses and who has not filed his report solely because of the large 
amount of work demanded from his official position. 

(e) That it is not likely that the new Auditor, along with the 
other work of his office, will he able to prepare a report in this case 
before next fall which will prevent the case from being calendared, 
the plaintiff thereby losing its opportunity to have a jury next winter 
pass upon such exceptions, if any, as may he filed to the Auditor's 
report. 


(/) For reasons which appear upon the record of this case. 

(g) For reasons which appear in affidavits hereto attached and 
made a part hereof. 

McLANAIIAN, BURTON & CULBERTSON, 

Attorneys for Plaintiff. 


42 Messrs. M. J. Colbert and Lucas P. Loving, Attorneys for 
Defendant. 

Sirs: Please take notice that the foregoing motion will he set 
down for hearing before Mr. Justice Stafford on Wednesday the 30th 
day of June, 1915 and will he heard on said day or as soon there¬ 
after as counsel may he heard. 

MoLANAIIAN, BURTON & CULBERTSON, 

A ttorneys fo r Pin in t iff. 

Affidavit, of Louis A. Dent. 


******* 

District of Columbia, To wit: 

Louis A. Dent, being duly sworn, deposes and says: 

That as Auditor of this Court he proceeded with the reference in 
this cause on the 17th day of February, 1915; that after two hearings 
in February and two in March, the hearings were continued until 
the latter part of April, and that the testimony was finally concluded 
on the 11th of May, there being numerous delays and continuances 
meanwhile at the request of the defendant and over the objection 
of plaintiff’s counsel; that at the conclusion of the last hearing, the 
understanding of the Auditor and counsel was that briefs were to be 
submitted; that in addition to this, a certain schedule was to he 
compiled and furnished by one of defendant’s witnesses; that in 
addition to this, time was to he allowed to the defendant, who is 
afflicted with deafness and was unable therefore to hear the testimony, 
which, being voluminous, was much behind in being tran- 
43 scribed by the stenographer, to read over the record, in order 
that any corrections might he made or supplementary testi- 

2—3226a. 
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mony offered by the defendant ; that the said schedule to be com¬ 
piled by defendant’s witness was furnished some little time after 
the close of the record in May. 

Affiant further says that the hearings in this cause were had upon 
the insistence of counsel for the plaintiff and much against the in¬ 
clination of the Auditor, because they came at a time of the year 
when he was most pressed with his duties under the 73rd Rule^ and 
that he heard the testimony solely to facilitate the purpose of plain¬ 
tiff to have the case tried before the summer adjournment of the 
courts, which purpose failed of fulfilment because of the delays; that 
at the time the case was submitted it was impossible for the Auditor 


to have taken it up for consideration, in view of the heavy pressure 
of work in the Auditor’s office and the character of this case, with 


its voluminous record, the vast number of exhibits and the compli¬ 
cated analysis of the defendant’s testimony and schedules rendered 
necessary in order that his case should have full and fair presentation 


on final hearing. 

Affiant further says that no briefs being submitted by defendant’s 
counsel, no information being forthcoming from defendant’s coun¬ 
sel as to whether or not the record had been examined and found to 


be satisfactory to the defendant, and as to when, if at all, briefs 
would be furnished, the Auditor, upon the insistence of counsel for 
the plaintiff, fixed the 7th day of June as a date upon which briefs 
must be filed and so notified counsel for defendant; that the 


44 brief of counsel for plaintiff was actually filed June 4th; that 
counsel for defendant have never yet notified the Auditor 


whether or not they intended to file briefs or whether or not the 
record was satisfactory to their client, the only information or the 
only utterance ever coming to the Auditor from either of the counsel 
for the defendant since the date the hearing of testimony was con¬ 


cluded on May 11th being the suggestion of Mr. Loving, (in a casual 
conversation between him and the affiant in the corridors of the court 


house some time subsequent to the 7th day of June, and in response 
to the Auditor’s suggestion that unless briefs were filed, if he should 
find an opportunity to take the case up during his term of office he 
should proceed without further notice) that he did not know whether 
Mr. Colbert wanted to file a brief or not and would have to see him 
to ascertain; so that, so far as counsel for the defendant are con¬ 
cerned, the Auditor has never yet been advised th&t the case was 


finallv submitted. 

Affiant further says that he never at any time specified a particu¬ 
lar period after the closing of the case within which a report would 
be filed, and the only statement of this kind which affiant recalls, 
and which he is able to find, from a casual examination of the vo¬ 
luminous record in this case, is that contained on pages 484 and 48C> 
of the record, from which it will be seen that the Auditor stated 
that, if his conclusions depended upon the mere checking off of the 
details of the plaintiff’s bill of particulars, upon a case made by 
plaintiff and not shaken by the testimony of the defendant, he could 
file his report within a week or ten days, or less; that subsequent to 
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this statement of the Auditor, a record larger than before 
45 existed was made by the defendant in an attempt to impeach 
the weights of cement charged for in plaintiff’s bill of par¬ 
ticulars. involving the details of weights on over eleven hundred car¬ 
loads of cement; that it would be physically impossible for the 
Auditor or for any master to make an intelligent compilation of the 
figures developed by the testimony of the defendant alone with re¬ 
spect to these weights, for the submission of a perspicuous account 
to a jury on the questions raised, within less than the time above 
specified, without considering the time necessary for a proper analy¬ 
sis of the testimony on this and other points raised in the case and 
the preparation of a report of the character required for the elucida¬ 
tion of the issues in a case of such magnitude. 

Affiant further says that when the testimony was concluded on the 
11th day of May, he was in the midst, as before stated, of a heavy 
pressure of work under the 73rd Rule; that from that date to the 
present, he could under no circumstances have given any considera¬ 
tion to the case, having in that period of time made 117 examina¬ 
tions and reports under Rule 73, including outside visits to Trust 
Companies in many cases, and disposed of 24 other cases all involv¬ 
ing accountings and in a number of instances important litigated 
cases, all of which work was current work which could not be allowed 
to accumulate or, as to the important matters of litigation, was 
pending in the office long before this case, and entitled to prece¬ 
dence; that during the same period the Auditor has also heen en¬ 
gaged in extending hearings of testimony and argument in the above 
litigated as well as other cases still pending before him, with the 
result that the Auditor has found himself, four days before 


4() his retirement from office, without opportunity for a vacation 
or to make preparation for his future activities, an exceptional 
thing in view of the fact that most public officials are accorded a 
leave of absence preliminary to their retirement. 

Affiant further says that*by reason of the pressure of work upon 
him he has since.the 7th of June refused to take up any new work 
as Auditor, suggesting to applicants if prompt dispatch of the busi¬ 
ness was desired that special references to others be procured, and 
many of such references to members of the bar have been procured 
in new matters on this suggestion of affiant. 

Affiant further says that he has been unable to dispose of another 
case referred to him coincident with this, and in the same situation, 
the case of Hippodrome Company v. Stenz, which was submitted on 
the Sth day of June, and that lie has also heen unable to complete 
hearings and dispose of eight other cases pending before him in 
which the hearings have not been as yet completed, the larger num¬ 
ber of which have been pending in the office for a much longer time 


than the present case. 

Affiant specifically denies the statements contained in the 5th and 
6th paragraph of the. affidavit of Lucas P. Loving, filed on the 25th 
day of June in this cause, but avers the real facts to be as follows: 
That shortly after the 7th day of June, he was approached by coun- 
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sel for the plaintiff with the request that he dispose of the present 
ease before leaving office; that affiant informed the counsel for the 
plaintiff* that he did not believe it possible for him to do so in view 
of the pressure of work, and the time that would be required 

47 in the proper digesting and analysis of the case and the 
report thereon; that counsel for the plaintiff insisted that the 

present Auditor, who had heard all of the testimony and was familiar 
with the details of the case, should dispose of it; that thereupon 
affiant suggested to counsel for the plaintiff that while he would dis¬ 
pose of the case, if possible, before leaving office, if he could not do 
so, and counsel for plaintiff desired him to conclude the case, no 
doubt the Court would continue before Affiant as a special master, 
this case as well as some six or eight other cases in the same situa¬ 
tion, that is, cases in which the Auditor had heard considerable testi¬ 
mony and was familiar with the questions involved and therefore 
in a better position to conclude the same than would a new master 
simply from a view of the record, but that, in view of the way in 
which the Auditor had compelled the defendant to proceed on the 
hearings, and the resentment displayed by counsel for the defendant 
during the hearings, and in view of personal feeling between the 
Auditor and Mr. Colbert with respect to the non-payment of the 
Auditor's fees in other cases in which Mr. Colbert was concerned, 
no doubt objection would be made to any such reference; that 
affiant suggested, however, that counsel for the plaintiff see the coun¬ 
sel for the defendant, but counsel for the plaintiff expressed a prefer¬ 
ence for the Auditor to speak to counsel for the defendant upon the 
subject ; that affiant thereupon telephoned to Mr. Loving, requesting 
him to call and see him, but never obtained any response from Mr. 
Loving; that probably a week thereafter or about June 15th, affiant 
met Mr. Loving in the corridors of the court house and spoke to him 
of Mr. Culbertson’s desire to have affiant conclude the case 

48 as Special Master if he could not do so while Auditor, but 
made no request of Mr. Ixning with respect to any special 

reference; that Mr. Loving thereupon referred to the apparent dis¬ 
play of resentment on his part at the attitude of the Auditor during 
the hearings, and expressed himself as not in fact feeling any resent¬ 
ment but was satisfied that the Auditor was not imbued with any 
prejudice toward his client and would give him an unbiased and im¬ 
partial finding, which expression on the part of Mr. Loving was 
acquiesced in by affiant; that it was in this conversation that the Au¬ 
ditor directed the attention of Mr. Loving to the fact that no brief 
had been filed in l>ehalf of his client, and Mr. Loving stated that he'- 
would see Mr. Colbert, but did not know- whether he intended to 
file a brief or not; that since that time affiant has not concerned 
himself with the case at all and has not been informed as yet whether 
counsel for defendants desire to file a brief. 

Affiant further says that, with respect to the gratuitous and un¬ 
warranted reflections upon affiant in the affidavits of counsel for de¬ 
fendant filed in this case June 25th, as to his alleged excessive charges 
and prejudice in this or any other case, he does not care to dignify 




' *> 


VIRGINIA PORTLAND CEMENT COMPANY. 


13 


them by any reply; that the sole purpose of the affiant’s affidavit 
is to meet the demand of counsel for plaintiff to have it as a matter 
of right, and to meet the suggestion that affiant lias had any desire 
for, or done any act having in view, the reference of this case or any 
other case to him as special master, for the purpose of earning fees; 
that, so far as affiant is concerned, he would prefer that the Court, 
if it has any doubt upon that point, would not refer to him as 
49 special master this or any other cause now pending before 
the Auditor, but would make provision therein for such fees 
as he may have already earned individually iii such cases. 

LOUIS A. DENT. 

Subscribed and sworn to before me this 20th day of June, A. 1). 
1915. 

J. R. YOUNG, 

Cl k 

By F. E. CUNNINGHAM, 

Ass t Clk. 


Affidavit of 11. S. Culbertson. 

^ ^ ^ ^ ♦ ♦ jjc 

District of Columbia, ss: 

A\ . S. Culbertson, being first duly sworn according to law, deposes 
and says : 

Before the above entitled case was filed in this Court the defendant 
made a threat to me and to my partner, Mr. Burton, in our office, 
that if the plaintiff sued him it would l>e a long time before it got 
its money and that he would do everything that he possibly could 
to delay the suit. 

%j 

The defendant and his counsel have done everything possible to 
make good this threat and in spite of my protests and demands that 
the case proceed, the Auditor, in his effort to be fair to the defend¬ 
ant and to give him every opportunity to put in his case, has re¬ 
peatedly continued and delayed the case; but these delays were never 
at the suggestion of the Auditor but always apparently against 
50 his best judgment and in response to urgent demands and 
entreaties from counsel for the defendant. 

This cause was referred to the Auditor of this Court on the 17th 
of October 1914, upon my motion and with the approval of Mr. 
Colbert, then the only attorney of record for the defendant, and Mr. 
Colbert has never from that time until the question of this special 
reference was suggested, objected in my presence to Mr. Dent hear¬ 
ing the case; Mr. Colbert knew that between the 17th of October. 
1914, and January 22, 1915, I was preparing the plaintiff's case 
for hearing and he led me to believe both by word and action that 
he was preparing the defendant’s case. After conferring with him 
a number of times concerning the hearing of the case before the 
Auditor I received a letter from him on the 22nd of January, 1915, 
in which he stated; 
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“I will l>e very glad to meet you before the Auditor at any time. 

1 thereupon went to the Auditors office on the 1st or 2nd ot 
February and requested that the 17th of February be set for the 
hearing of this ease. This was done and 1 am informed that a notice 
was sent on the same day to Mr. Colbert. On the 1/th ot bebiuary 
counsel for both sides and three out of town witnesses for the plaintiff' 
appeared before the Auditor. At this point Mr. Lucas 1. Loving 
entered the case. In spite of the fact that the plaintiff s witnesses 
were in Washington from Philadelphia and from Fordwick, Vir¬ 
ginia, the Auditor, at' the request of defendant’s counsel, granted 
a continuance. On February 26th, the parties again appeared be¬ 
fore the Auditor and the defendant, through his counsel, again 
made an application for more time. The Auditor, in the hope 
51 that the case might he shortened by the defendant producing 
a certain statement which he promised to produce setting 
forth the items in the plaintiff’s claim which he did not dispute, 
<»ranted a further continuance. Mr. Colbert stated (Rec. p. 40) 
that if they had time to prepare such a statement “we can dispense 
with 9/10 of the plaintiff’s proof at least.” It was specifically under¬ 
stood at the time of this continuance (Rec. p. 42) that when the 
case began again on the 16th of March the case would be concluded 
in continuous sessions. On March 16th, the statement which was 
promised on February 26th, was not furnished (Rec. p. 43) and 
counsel for the defendant applied for further continuance which was 

refused at that time. . . .. , . 

The plaintiff then proceeded to put in its case. After the plain¬ 
tiff’s case was put in the defendant asked the Auditor to adjourn 
the case to meet at some convenient date so that counsel might have 
time to examine the testimony (Rec. p. 442), this request being in 
direct violation of the agreement that the case should he heard with¬ 
out further continuances when once begun. 1 he appliaction tor 

the continuance was denied at this time. 

On March 19th, the defendant began to put in his case, but it 
wa< apparent from the verv first that he was not prepared to proceed. 
Defendant, through his counsel, again applied for further c<mtinu- 
nnce which was finally granted. At this point (Rec p. 491-492) it 
was stipulated and agreed by and between counsel that the hearing 
of the case should he continued until the 19th day of Apnl, «‘>t 
which time the defendant was to proceed with his ease which was 
to be closed during that week. It was further stipulated and 
iy> a < reed between counsel that the trial of this cause should be 
specially set down for hearing before a jury before (he close 

On April 19th a further continuance was granted by the Auditoi 
!lt the defendant’s request until April 26th 1915 There was one 
further continuance at the request of the defendant, the date of 
which I do not recall, before the case concluded on the 11th 

It is stated bv Mr. Colbert in his affidavit filed on the 25th day 
of June, 1915 that this cause was submitted to the Auditor on the 
lltli of May This statement is not true. At some time alter the 
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11th of May the Auditor informed me that lie had given the parties 
in this case until the 7th day of June to file briefs. I thereupon 
began to work upon my brief and was the better part of two weeks 
preparing it. It was submitted on the 4th day of June. I am in¬ 
formed, however, that the defendant has filed no brief whatever in 
this case. 

The record in this case shows that the defendant did not begin 
to put in his case until the 26th day of April and that his defense 
is profuse, involved and voluminous. 

I do not believe that the charge that the Auditor, Mr. Dent, has 
delayed this case is true and as for the statement that he has delayed 
it for the purpose of having the case referred to him as special Au¬ 
ditor, I believe it to be unqualifiedly false. On the contrary, Mr. 
Dent, as the record shows, granted the defendant continuances with 
reluctance and announced himself opposed to obstructive measures. 
The delays in this case were, I believe, and as 1 think the record 
shows, contrary to the best judgment of the Auditor, who 
58 granted them in order that the defendant might have every 
opportunity to make out his case. In my judgment two of 
the reasons why the Auditor’s report is not now filed are, first, the 
voluminous testimony and schedules put in by the defendant after 
April 26th, and secondly, the obstructive methods adopted by counsel 
for the defendant which prevented this case begun on February 17th 
from being concluded until May 11th. 

In my judgment the plaintiff has a right to have this case passed 
upon by Mr. Dent as a special Auditor. He has seen all of the wit¬ 
nesses, heard their oral testimony and has had the benefit of their 
technical knowledge and of their explanations of exhibits, many of 
which explanations could not he and were not incorporated in the 
record. The taking of the testimony in this case required twelve 
days and when written up fills 1137 pages of the record. In ad¬ 
dition there are many and voluminous exhibits in the case and in 
my judgment if this case is referred to any person other than Mr. 
Dent it will be impossible for a report to be filed in time to have the 
case calendared for the fall term. The defendant’s counsel un¬ 
qualifiedly agreed that this case should be tried before a jury this 
year. A failure to refer this case to Mr. Dent at this time would be 
in violation of the spirit of that agreement and would prevent the 
plaintiff from getting a trial of this case before a year from next fall. 

Last week I spoke to Mr. Colbert about referring this c^se to Mr. 
Dent as a special Auditor. Tie stated that he would not consent to 
such a reference and he gave as his reason for not consenting 
54 that he thought that Mr. Dent was going to decide the case 
against them. This statement was made in the corridor of 

the Court House iust outside of the Criminal Court No. 2. 

W. S. CULBERTSON. 

Subscribed and sworn to before me this 26th day of June. A. D. 
1915 

’ r seal.1 BERENICE 11. BROY, 

Notary Public, D. C. 
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Affidavit of S. Dana Lincoln. 

Filed June 30, 1915. 

******* 


District of Columbia, To wit: 


Personally appeared before me a Notary Public in and for the 
District of Columbia aforesaid, 8. Dana Lincoln, who being first duly 
sworn, deposes and says that he is a citizen ot the l nited States and 
and a resident of the District of Columbia and is the defendant in 
the above entitled cause. Affiant says that it is not true that he ever 
made a threat to Mr. \V. S. Culbertson or to his partner, Mr. Burton, 
to the effect that if the plaintiff sued affiant, it would be a long time 
before it got its money and that the affiant would do everything 
possible to delay any suit that might be tiled. On the contrary this 
affiant states tlie fact to be that sometime before the institution of 
this suit he received a letter from Mr. Culbertson’s firm in 


55 which they stated that unless some satisfactory settlement was 
made of the claim held by the Virginia Portland Cement 
Company against affiant, said Culbertson’s firm would institute suit 
against him. Thereupon, affiant went to the office of McLanahan, 
Burton and Culbertson and saw Messrs. Culbertson and Burton and 
told them that he thought the matter ought to l>e adjusted amicably. 
Those gentlemen informed affiant that they held his note for some¬ 
thing over $7000. but stated that they would take the matter up 
with their clients. At that time affiant told them that he was aware 
that a business man perhaps should not go into the office of the 
attorneys for people who are threatening him, but that he wanted, 
if possible, to avoid litigation and save expense and attorney’s fees. 
Affiant stated to them that he had done business with their clients 
for more than ten years and had transactions with them that 
amounted to over $1,000,000; that affiant felt that most of the plain¬ 
tiff’s corporation were his personal friends, with the possible ex¬ 
ception of one of them, and that affiant desired to get the matter 
settled amicably and continue to do business with them, but that the 
open account which tliev presented was not just or right. A few 
days later affiant again called at the office of Messrs. Culbertson and 
Burton and was informed by them that their instructions were to 
have the claim paid at once, or that suit be instituted. Affiant told 
them that he knew that the amount represented by the promissory 
note referred to was correct and he then and there paid them the 
total amount of said note with the interest thereon, amounting 
to something over $7500, but he informed them that so far as the 
open account was concerned that he would resist payment. 
50 That is the only threat, if it can be so called, and the only 
statement that affiant ever made to the said Culbertson or 
Burton, or any member of their firm. Affiant objects to the ref¬ 
erence of this case to the Auditor, because lie believes that he would 
not obtain from said Auditor a fair and impartial finding at his 
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hands. As a result of his attendance at the hearings before the 
Auditor and his reading of the typewritten testimony taken before 
said Auditor, lie believes and so states that the Auditor is hostile 
towards him and has repeatedly so expressed himself as will appear 
by reference to the testimony taken in this case. 

Affiant further states that the plaintiff herein has brought suit 
against him for the identical cause of action involved in the present 
suit in the State of Maryland and in that suit has attached his real 
estate, which is far greater in value than the amount involved in this 
suit, and if their claim against affiant is a just one, the plaintiff is 
amply protected in the event they recover a judgment againt the 
affiant for any amount. 

S. DANA LINCOLN. 

Subscribed and sworn to before me this 30 day of June A. D. 1915 
[seal.] ANNA M. BOS'SE, 

Notary Public, D. C. 

f>7 Affidavit of Michael J. Colbert. 

Filed June 30, 1915. 

******* 

District of Columbia, To wit: 

Personally appeared before me a Notary Public in and for the 
District of Columbia, Michael J. Colbert, who being first duly sworn, 
dej>oses and says that he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and is a member of the bar of this 
Court. lie refers and makes part hereof his former affidavit filed 
in this cause in opposition to the former motion to refer this case 
to a special auditor. Referring to the affidavit of Louis A. Dent- 
filed herein, this affiant states that on or about the 19th of March. 
1915, in a hearing before the Auditor, said Auditor made the follow¬ 
ing statement as will appear by the record herein : 

“If I find that the plaintiff has made out his case unaffected by 
your defense it will — a very simple matter for me to state the 
account, it will be a matter of a very few days, possibly only one 
day; certainly two or three days. If I find on the contrary that your 
defense is made out sufficient to seriously disturb the accounting on 
this claim then it might be a week or possibly ten days, but that is 
a long time for me to take to get a report in shape after I have fin¬ 
ished the case and have made up my mind about it. After I have 
heard a case and it is concluded and I take it up, it is not more than 
two or three days before my report is filed, once I take it up. It 
has got to be a mighty complicated accounting and a very voluminous 
case that will keep me working on it two or three weeks.” 

Affiant further states that the Auditor has exhibited towards him 
during the course of the hearings in this case the most hostile feel- * 
ing, which this affiant has resented and still resents, believing as he 
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does, that there has been no justification for such hostility 
58 on the part of the said Auditor. With respect to the state¬ 
ment made in the affidavit of said Louis A. Dent regai ding 
the non-payment of the Auditor’s fees in cases, which affiant was 
concerned, this affiant deems it proper to state that he personally 
does not owe the Auditor one penny in any case, which he has ever 
been connected before the Auditor. In one case in which the Pro¬ 
bate Court referred a matter pending in that Court to the Auditor 
to ascertain the deficiency of personal assets, that affiant appeared 
for one of the creditors for the estate and proved his claim before 
the Auditor and the Auditor undertook to claim that this affiant 
was personally responsible for the costs of the reference and wrote 
at least two insulting letters to affiant in regard thereto. Affiant 
repudiated them and repudiates now any responsibility on his part 
or on the part of his client for the Auditor’s charges, the estate of the 
decedent being amply responsible for paying the Auditor’s charges 
in that case. In another case involving a question of accounting 
before the Auditor this affiant represented the defendant and after 
taking considerable testimony before the Auditor, plaintiff and 
defendant adjusted and compromised their differences and the Audi¬ 
tor undertook to hold the defendant responsible for his charges, 
although there was never any order or judgment taxing said costs 
against the defendant. This affiant objects and is so instructed bv 
his client, to object to any further reference of this case to Mr. Louis 
A. Dent in any capacity whatever, believing as he and his client both 
believe, that he cannot get a fair and impartial consideration of 
said case before said Dent, by reason of his personal ill will 
59 towards this affiant and towards his client. 

With regard to the affidavit filed herein by Mr. Culbertson 
and served on me by him on June 26th, 1915, this affiant states that 
he had no knowledge of any kind whatever that between October 17, 
1914, and January 22, 1915, the said Culbertson was preparing the 
plaintiff’s case for hearing. Mr. Culbertson’s statement in this 
respect is wholly without foundation. Affiant further states that he 
never led the said Culbertson by any single word or act to indicate 
that affiant was preparing the defendant’s case, a thing that he could 
not do until the plaintiff’s case had been developed. Affiant says 
that he repeatedly told Mr. Culbertson that he would meet him 
before the Auditor at any time for the purpose of fixing a dav for the 
hearing of said case, tile first day fixed being February 17, 1915. 
All the testimony in this case was concluded on May 11, 1915, less 
than three months after the time in which the taking of testimony 
was begun, an unusually short time for a case of magnitude, es¬ 
pecially where many of the witnesses were non-residents, whose at¬ 
tendance could only be procured by telegraphic and other cor¬ 
respondence and by personal visits out of this jurisdiction by one of 
the defendant’s counsel to urge their attendance at the hearing. 
When the defendant commenced the taking of his testimony, the 
Auditor compelled defendant’s counsel to attend his office continu¬ 
ously from early morning until late in the evening, sitting on more 
than one occasion beyond the hour of five o’clock P. M. until that 
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testimony was concluded. This affiant has never undertaken during 
the whole course of this case to ask for a single delay in the 

60 hearing of the case that was not rendered absolutely necessary 
by the exigencies of the case and affiant agreed that this case 

should he heard before one of the Circuit Courts in the month of 
June and so stipulated on the record and this case would have un¬ 
doubtedly been heard during the month of June had it not been for 
the fact that on account of reasons known to the Court trial of jury 
cases was suspended on or about June 1, 1915. This affiant says it 
is true that he informed Mr. Culbertson that he would oppose any 
reference of this case to Mr. Dent, as special auditor, for the reason 
that said Auditor had made up his mind in any event to dispose of 
this case adversely to the defendant, and that affiant did not propose 
to submit his client’s case to a hostile judge if he could help it. 

Affiant further states that he was never informed by the said Louis 
A. Dent that he had fixed June 7, 1915, as a date upon which briefs 
should he filed. He was never so informed by letter, by telephone 
message or any other form of communication and if the said Dent 
in making affidavit that “he so notified counsel for the defendant” 
he is utterlv and entirelv mistaken if he refers to this affiant. This 

t j %j 

affiant never made any agreement and never had any understanding, 
express or implied, with the said Dent or said Culbertson, that either 
he or his associate should file a brief in this case; on the contrary 
that he and his associate, Mr. Loving, agreed between themselves not 
to file a brief, regarding such a proceeding entirely useless. This 
affiant had no knowledge that the Auditor had fixed the 7th of 
June, 1915, for the filing of briefs in this case, but was so advised by 
Mr. Culbertson in the rooms of the Bar Association on or 

61 about June 3rd, 1915, at which time, the said Culbertson 
stated that he would file his brief in a day or two. Affiant 

requested the said Culbertson to furnish him with a copy of his 
brief and in response to said request he received the letter, which 
is filed herewith declining so to do and stated that if counsel for the 
defendant desired to see his brief he could go to the Auditor’s office 
and inspect it. 

This affiant repeats that for the reasons hereinbefore stated that he 
and his client object to any further reference of this case to the said 
Louis A. Dent and further states that the record in this case has 
already been reduced to typewriting, except the exhibits, which 
have been actually filed with the Auditor and there is no reason 
known to affiant why any competent person should not take the 
record as it stands and dispose of this case upon its merits. 

MICHAEL J. COLBERT. 


Subscribed and sworn to before me this 30 day of June, A. D. 
1915. 


[seal.] 


ANNA M. BOSSE, 
Notary Public, D. C. 
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Arthur B. Hayes, 
Interstate Commerce Law. 
Patents and Patent Causes. 


McLanahan, Burton Culbertson, 

Attorneys and Counselors at Law, 

Union Trust Building, 

Washington, 1). C. 

June 4, 1915. 

Messrs. M. J. Colbert and Lucas P. Loving, Attorneys for 8. Dana 
Lincoln, Washington, I). C. 

Dear Sirs: We have filed today with the Auditor of the Supreme 
Court of the District of Columbia our belief in the case of the Vir¬ 
ginia Portland Cement Company vs. S. Dana Lincoln, at law No. 
56,920. 

We were informed by the Auditor that the last day for filing the 
briefs of both sides in this case was June 7th, but we have been 
able to prepare our brief sooner and are therefore sending it- today. 

On account of the fact that we have attached a number of exhibits 
to our brief, copies of which we do not have, it will not be possible 
for us to serve upon you a complete copy of our brief. We suggest, 
however, that if you desire to consult our* brief, you do so at the 
Auditor’s office. 

Our brief has little significance apart from the record of the case 
since in many cases we referred simply to pages in the record with¬ 
out quoting the testimony. No doubt the Auditor will be very glad 
to allow you to examine our brief now in his hands. 

Very truly vours, 

4/9 " ' McLANAIIAN, BURTON & CULBERTSON. 

D 

63 Affidavit of Lucas P. Loving. 

Filed June 30, 1915. 

******* 
District of Columbia, ss: 

I, Lucas P. Loving, being duly sworn according to law, upon oath 
depose and say that I have read the affidavits of Louis A. Dent and 
William S. Culbertson, filed herein, and deem it necessary to reply 
thereto as to certain allegations therein contained, namely, in refer- 


62 G. X. McLanahan. 
H. Ralph Burton. 
W. S. Culbertson. 
William H. Boyd. 
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cnee to and support of the chronology of events concerning which 
there appears to he divergence. 

1. Affiant denies that he had a conversation with Mr. Dent on or 
about June 15, 1015, or that he had seen, spoken to, or in anywise 
communicated with Mr. Dent since about the 20th day of May, 
1915, excepting a conversation over telephone about June 2nd, the 
substance of which was that Mr. Dent stated that briefs would have 
to be filed by June 7th; that affiant told him he did not intend to 
file a brief, that he did not believe Mr. Colbert did, and that he had 
better proceed, and that Mr. Dent answered “All right.” 

2. Affiant further says that the taking of the defendant’s testi¬ 
mony was rushed by the Auditor for the sole purpose of securing the 
trial of the cause in June, and was practically forced to consent to 
the views and determinations of the Auditor with regard thereto, and 
that the report, in affiant’s belief, would have been filed had not the 
jury trials in the Circuit Courts been suspended. 

Affiant further says that on or about noon on the 17th day of 
May, 1915, a message was received by telephone at affiant’s 
64 office, stating that the Auditor wanted to see him. At the 
time affiant was about to leave for the Supreme Court of the 
United States to submit to that Court an application for a Writ of 
Certiorari, and affiant fixes the time by that Court, and that engage¬ 
ment was so stated to Mr. Dent by a clerk in affiant’s office as the 
reason for not complying at once with his request. Affiant re¬ 
turned from the Supreme Court in company with Mr. Wharton E. 
Lester, and went direct to the Auditor’s office to see Mr. Dent, but 
was told he was out. Affiant left and returned later, but Mr. Dent 
was still reported out. Thereupon affiant requested the clerk to tell 
Mr. Dent that affiant had called in response to his telephone message. 
A few days thereafter, on or about the 20th day of May, 1915 affiant 
met Mr. Dent in the Clerk’s Office of the Supreme Court’ of the 
District of Columbia, and told him he had called at his office in 
response to his message, and Mr. Dent stated that he sent for affiant 
in reference to the Lincoln case; that he did not want to take the 
ca*e up because he was busy closing matters before his retirement, 
and that he was not as much opposed to the defendant as affiant 
seemed to think. Both expressed regrets at the disagreeable occur¬ 
rences which had taken place during the taking of the testimonv 
and Mr. Dent thereupon stated that Mr. Culbertson had suggested 
that the matter go over and he referred to him, Mr. Dent, as Special 
Master, after his term of office expired, July 1st; that that would 
carry the case over for trial in the Fall, which he said was just what 
affiant wanted. Mr. Dent stated at the same time that Mr. Culbert¬ 
son had expressed the opinion that affiant would not consent 
6o to such a reference. Affiant thereupon stated “I believe vou 
intend to be fair and to do that which is right, and I will 

. . j my client.” This is the only conversation 

which has occurred between this affiant and Mr. Dent since the 
closing of the case on May 11, 1915, and affiant fixes the date by the 
publication in the Evening papers on the 25th day of May, 1915, 
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of the discontinuance of jury trials in the Circuit Courts after June 
1. 1915, and subsequent events hereinafter referred to. 

That immediately upon returning to his office affiant called the 
defendant over the telephone, told him of the conversation with the 
Auditor, and requested him to arrange a meeting with Mr. Colbert 
to consider the same. Shortly afterwards the defendant notified 
affiant that he had not been able to find Mr. Colbert, whereupon 
affiant suggested that he had better consult Judge Wright who was 
counsel for the defendant in another case pending before the Audi¬ 
tor. That affiant met the defendant and Judge Wright at the latter's 
office prior to the 26th day of May, 1915, told him of the Auditors 
proposition, and told him that insofar as affiant was concerned the 
reference should not be consented to, but if, by refusing, it would 
prejudice the interest of the defendant in the case in which lie, Judge 
Wright, was in charge, affiant would be governed by his wishes. A 
few days thereafter, on, to-wit: either the 25th or 26th day of May, 
1915, ihe defendant, Lincoln, called at affiant’s office and said, in 
substance, that it looked to him, after seeing the notice that there 
would be no more jury trials, as if Mr. Dent in the suggestion of a 
special reference was looking out for himself and that he 
66 had already prejudged the case. 

Affiant further says that he has re-read his original affi¬ 
davit, since reading the affidavits of Mr. Dent and Mr. Culbertson, 
and re-affirms the truth of all the allegations of fact and belief of 
said original affidavit as therein set forth. 

L. P. LOVING. 

Subscribed and sworn to before me this 29th day of June, 1915. 

JOSIE A. GORMAN, |skal. | 

Notary Public, I). C. 


Supreme Court of the District of Columbia. 


Tuesday, July 6, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******** 

Upon motion of plaintiff by its Attorneys of record, it is ordered 
that this cause be, and hereby is referred to Louis A. Dent, as Special 
Auditor, to complete the auditing and stating of accounts already 
beglin by him as Auditor, and to report his findings to this Court. 

07 Report of Special Auditor. 

Filed August 17, 1915. 

******* 

This cause was referred to me as Special Auditor, under the statu¬ 
tory provisions, to state the account between the parties. 

The testimony in the case and the Exhibits offered were volumi- 

\ 
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nous and bulky. Much of the record and many of the Exhibits were 
wholly unnecessary, but compelled by the tactics of the defense in 
repeatedly interposing technical objections and injecting contro¬ 
versies about matters in the case not seriously in dispute as it even¬ 
tually appeared, such as the prices charged, and the actual deliveries 
of the cars of merchandise by the plaintiff, the alleged delivery to a 
subsidiary railway corporation of plaintiff, instead of a common car¬ 
rier, the alleged breach of contract on the part of plaintiff by his 
refusal to continue credit deliveries, the time and continuances 
alleged to be necessary to the defense to compile records which sub¬ 
sequently appeared always to be in perfect compiled form from the 
beginning of the hearing, such as the car numbers which it claimed 
not to have, but did have. The making of plaintiff’s prima facie 
case was so plain and simple as to have required little proof and an 
inexpensive record and reference, yet for the reasons given a heavy 
expense was caused and a voluminous almost confusing record was 
made. On the other hand the method, form, character and unnec¬ 
essary volume of proof offered in the defense contributed heavily to 
increase the record and expense. As matter of fact because of the 
expense of the record I find that I am unable to charge pcr- 

68 sonal fees at all approaching the amount warranted for the 
many days occupied, in addition to the time devoted to the 

hearings, in checking the mass of details connected with the bill of 
particulars in the case extending over a period of 5 years and cov¬ 
ering over 2,000 car loads of cement, practically all of which would 
have been rendered unnecessary if the admissions requested by 
plaintiff and proper to have been made, as to prices, deliveries and 
quantities (reserving the question of weights) had been made, and 
the proof limited to the real questions raised. 

Dealings of the Parties. 

Before proceeding to specific detailed findings, it is proper that 
some statement should be made of the general course of dealings 
between the parties as disclosed by the evidence. The plaintiff, the 
Virginia Portland Cement Company, had as selling agent the Win. 
G. Hartranft Cement Company. The plant and offices of the plain¬ 
tiff company are at Fordwick, Va., and the offices of the selling 
agent company are in Philadelphia. Contracts for the sale of ce¬ 
ment to the defendant were made generally, if not exclusively, by 
Mr. Fetter, an officer of the selling company, with Mr. Lincoln, 
either in the Philadelphia offices of the former or the Washington 
offices of the latter, or by mail or telephone communication between 
the two offices, such contracts being in the nature of the quotation 
for an estimated maximum quantity of cement, of a price per barrel 
of 380 lbs. in wood, or in cotton sacks at 4 sacks of 95 lbs. each to 
the barrel, inclusive in the latter case of the price of the sacks, 
which were redeemable at the same price. These quotations 

69 were often made before and in anticipation of a contract 
which Lincoln expected to secure for the furnishing of the 
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cement. Prior to 1912 they were never reduced to formal contract 
form, because as testified by plaintiff’s witnesses and as disclosed by 
the correspondence, the defendant would not in writing return 
signed by him as accepted the formal written bids. The selling 
agents however were accustomed to keep in the Philadelphia office 
a memorandum sheet of the agreements until the orders were filled 
and these sheets were destroyed after the contracts were filled. From 
time to time the selling company would write to Lincoln listing 
contracts running, either on its own motion or in response to his 
inquiry. Subsequent to these agreements orders were given by 
Lincoln to the selling company directing shipments from time to 
time. When these orders were received the selling company at 
Philadelphia forwarded to the plaintiff company an order directing 
shipments in accordance with the order of Lincoln, and specifying 
the contract price. When this order of the selling company reached 
Fordwick a packing order was issued which went to the shipping 
rooms. On this packing order the cement was put up in bags and 
loaded at the cement house in cars furnished by the Chesapeake and 
Ohio Railroad. The shipping clerk then from the report of the 
foreman on the packing order made out the bill of lading in tripli¬ 
cate, showing the consignee, the quantity, the car number, and date 
of shipment, the car was run out on the siding and the bill of lading 
was presented to the agent of the Chesapeake & Ohio Railroad, who, 
after verification by him of the shipment, signed the bill of lading 
or authorized the shipping clerk of plaintiff to sign for him, 
70 the agent retaining his copy. From the side track the loaded 
cars were taken by the Chesapeake and Ohio trains and 
crews. From the bill of lading, the packing order, and the Phila¬ 
delphia order, a daily shipping report was made in duplicate, giving 
every detail of the shipment including charges, and the shipment 
was also noted on the Philadelphia order directing shipments, the 
same frequently being an order for a certain quantity daily or at 
intervals covering a considerable period or a considerable quantity. 
One copy of the bill of lading was retained at Fordwick and the 
other was sent with the shipping report to the Philadelphia office. 
Upon the receipt of the bill of lading and shipping report, the 
Philadelphia Office immediately made out an invoice in duplicate, 
on detachable forms in what was known as the bill book, showing 
the number of Lincoln’s shipping order, the contract on which 
shipped, the quantity, the car numbers and the price. The original 
of this invoice with the other copy of the bill of lading was sent to 
Lincoln. From the duplicate the charge was entered up in the 
Ledger of plaintiff in its account with the defendant, which was a 
general running open account. 

When the carloads of cement reached Washington notices of 
arrival were received by defendant from the Railroad Company 
showing the number of the car, the quantity, the consignor and date 
of arrival. This information was immediately entered by defendant 
in his chronological record known as the “Car Rook” and immedi¬ 
ately checked with the bill of lading and invoice received from the 
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plaintiff. The freight was paid, the car was unloaded and the defend¬ 
ant also then entered in this book, from the freight bills, the 

71 amount of freight paid, and, from the report of Woodbridge, 
his shipping clerk, the date the car was unloaded, the con¬ 
tract on which the cement was delivered, or the fact of its being 
placed in stock, and any Demurrage or defects in or damage to 
shipment. If there were any defects in shipment claim was immedi¬ 
ately made on plaintiff company. If there was damage to shipment 
claim was made on the railroad company, except in cases of loss of a 
whole car by wreckage or diversion in transit, in which case plain¬ 
tiff company usually cancelled the invoice charged, substituted a new 
shipment, and adjusted the matter with the railroad company. The 
bags as returned to defendant by his customers were counted in 
bundles of 100 each under the supervision of defendant’s shipping 
clerk, and generally allowed to accumulate for shipment in carload 
lots when the bundles were counted and shipped on bill of lading. 
When the sacks were received at the mill of plaintiff company they 
were counted and a receipt and notification issued to defendant and 
a report made to the Philadelphia selling company. On this report 
a credit slip was forwarded by the Philadelphia office to the defend¬ 
ant and a corresponding credit entered in the ledger account of the 
plaintiff company with defendant. Payments on account were made 
by the defendant from time to time and credited by plaintiff on its 
ledger account with defendant. Plaintiff rendered to defendant 
monthly statements of account and also from time to time special 
statements of balances due. The suit is for a balance due on the 
open account running from May 2, 1908, to April 15, 1913, and 
the bill of particulars shows the debits and credits during that period 

as kept by plaintiff’s selling Co. and plaintiff itself, it ap- 

72 pearing that duplicate books of account were kept by plaintiff 
company and its selling company and compared monthly. 


Plaintiff's Case. 

Contracts and Prices. 

As before stated the only evidence in the possession of plaintiff as 
to contracts previous to 1912 was in letter confirmations of agree¬ 
ments, and of these he produced and put in evidence copies of all he 
had together with duplicates of the formal contracts of 1912-1913 
(Exhibit Fetter #1), after calling oh the Defendant for the origi¬ 
nals. Owing to the fact that the shipping orders of defendant did 
not always specify the contract on which given, it was impossible 
to completely verify the prices on the numerous items of the bill 
of particulars by the contracts, but all of them did check with and 
were supported as to price by the orders to plaintiff from its selling 
company in Philadelphia, showing contract price and made at the 
time of the receipt of and based on and now attached to defendant’s 
orders (Exhibit Nash #2), and the substantial bulk of them did 
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check, as to price, with the contracts produced by plaintiff. I have 
checked also the orders of defendant with the bill of particulars, as to 
quantities of barrels, and I find an order covering every charge. 


73 Quantity by Weight. 

The contract of plaintiff was to deliver cement at 95 lbs. to the 
sack in cotton sacks, four sacks to the barrel, or 380 lbs. to the barrel 
in wood. By its method the bags are filled with cement and weighed 
automatically. The method is fully described in the testimony of 
the Manager of plaintiff. The empty bag, two specimens of which 
were offered in evidence by defendant, is tied at the open end. At 
one corner of the closed end is a valve, the opening of which is 
placed over a hollow pipe through which the cement is blown into 
the bag. This pipe is the beam of a scale, at one end being the bag 
and at the other a 95 lb. weight. When the bag is filled, reaching 
the required weight, it drops, cutting off the flow of cement, the 
valve closes, and the bag goes on a belt carrier which conveys it out 
to the car landing. Every few minutes a bag is taken from this 
belt conveyor, making from eight to fifteen per car load, and 
weighed on a hand weighing scale, as a check on the automatic 
filler and weigher, and daily reports of these check weights by car 
numbers is made. The automatic scale is kept as clean as possible 
and is tested about once a week with a standard 95 lb. weight. 
Where the cement is shipped in wood, the barrels, all of an estimated 
uniform weight, are filled and placed on platform scales and the 
weight, allowing for the barrel, adjusted exactly, by a man with a 
scoop adding to or taking from the cement in the barrel. The plain¬ 
tiff introduced in evidence a blue print of the automatic filling, 
weighing and conveying machine. (Exhibit Hawn #3), and also 
its original records of the check weights on hand weighing 

74 scales on bags from cars shipped to defendant (Hawn #4), 
and also a compilation and calculation from said records, 

(Exhibit Hawn #104), which I have verified, showing the average 
weight per sack or barrel to be a fraction in excess of the contract 
weight. These weights do not cover the entire period of the bill of 
particulars, the system of check weighing not having been inaug¬ 
urated for sometime after the date at which the bill of particulars 
begins, but they do cover the larger part of the time covered by the 
bill of particulars, and verify the correctness of the automatic weigh¬ 
ing system, which has been in use by plaintiff during all the period 
covered by the bill of particulars. 


Deliveries. 

The contracts of plaintiff were for deliveries of two different char¬ 
acters; one to the railroad carrier at Fordwick, consigned either to 
the defendant direct (and these were the great bulk of the shipments 
charged) or a customer of defendant in Washington; the other at a 
price delivered either to the defendant in Washington or a customer 
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of the defendant outside of Washington. The bills of lading, as 
before stated were made in triplicate, and, after calling on defendant 
for the originals, plaintiff introduced the carbon copies retained by 
it at the times of shipments. (Exhibit Dudley #2). I checked 
these bills of lading with the bill of particulars, and I lind them to 
verify every charge as to quantity. I.have also checked them with 
the shipping reports of plaintiff’s mill, (Exhibit Hawn #1) 
75 and find them to agree. 

In addition to this proof, plaintiff produced and put in 
evidence letters of defendant acknowledging receipt of shipments at 
a delivered price to its customers outside of Washington (Exhibit 
Nash #6), except as to three: and testimony of the freight agent 
of the railroad, together with transcript from his book of receipts 
trom defendant for shipments to defendant at a delivered price (Ex¬ 
hibits Fleming #1-2). 


Terms of Payment. 

The contracts required that payment by defendant should be nett 
in 60 days, but this requirement was not strictly enforced in the 
beginning, and later credit was continued notwithstanding defen¬ 
dant was in arrears in payment for a longer time. 


Credits for Sacks Returned. 

According to the testimony and contracts sacks or bags containing 
cement were included in the contract price at a fixed price and when 
returned in good condition were credited at the same price, the 
count and inspection of plaintiff at the mill to govern the credit. 
In the earlier part of the period covered by the bill of particulars 
these sacks were charged and credited at 7 y 2 cents each, and after 
the spring of 1911 at 10 cents each. 

76 Account Stated. 

The plaintiff’s testimony established prima facie, supported as it 
was by copy of the letter of plaintiff’s selling agent to the defendant 
of March 26, 1913, (Exhibit Nash #5), that the statement of ac¬ 
count of plaintiff with defendant, as taken from plaintiff’s books, 
was compared with defendant’s books and that after certain omitted 
entries were* made, amounting to about $40, a balance was struck 
on the books of both plaintiff and defendant agreeing as of March 
1, 1913, which balance is set out in said letter and I find to be the 
balance on that date shown in plaintiff’s books of account and shown 
by striking a balance that date on the bill of particulars. 


Defendant's Evidence Supporting Plaintiff's Case. 

After plaintiff’s case had been closed, but acting in response to 
his call, defendant produced a large bundle of letters from plaintiff, 
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chronologically arranged (Exhibit Contracts #1), presumably and 
in fact mostly relating to quotations and contracts, including the 
originals of the copies and duplicates of the letters and contracts 
introduced by plaintiff. Me also introduced as part ot his defense 
on another point (Exhibits S. 1). L. #15-19, 35), the originals of 
certain duplicate contracts introduced bv plaintiff. With the aid of 
these I was enabled to complete the verification of the prices charged 
in the bill of particulars from the contracts. 

77 Plaintiff in making proof of its ledger books of account 
developed that the original entry of charge against defendant 

was on the invoice form sent to defendant for each shipment, from 
which it was entered in the ledger. Upon objection these invoice 
forms were called for. loiter, in making his defense, defendant 
produced these original invoices (Exhibit P. 0. C. 1 x ). He also 
produced at the same time what was designated as his car book (Ex¬ 
hibit D. C. C. #1 y). He also produced the original bills of lading, 
which had been called for by plaintiff, (Exhibit D. C. C. 1 w) so far 
as able to, quite a number having been destroyed. I checked these 
invoices with the bills of lading produced by plaintiff and with the 
bill of particulars, which is a transcript of plaintiff’s books of ac¬ 
count (Exhibits Nash 3-4), and found an invoice for every charge 
and every bill of lading. 

The production of these invoices and car book was. an amazing 
thing, in view of defendant’s attitude previously in the case. Every 
possible technical objection had been interposed to the plaintiff’s 
proof of contract prices, quantities of barrels shipped, and deliveries. 
Repeated pleas for delay had been made upon the plea that defen¬ 
dant could not compile the data necessary to make proof of his 
claimed short weights because he had not the car numbers to iden¬ 
tify with the items in plaintiff’s bill of particulars. Yet when these 
invoices were produced they disclosed that the invoices were chrono¬ 
logically arranged according to the shipments charged in the bill 
of particulars; that they showed the number of defendant’s order, 
the quantity shipped, whether in bags or wood, the price and 

78 total charge, all as set out in the bill of particulars, and in 
addition thereto the contract on which shipped (Except as 

to a very few of the earliest ones), and the numbers of the cars in 
which shipped. The car book, as testified by the manager, was 
made up from the railroad notice of arrival showing the car num¬ 
bers, the quantity and character of material, and from the report of 
defendant s shipping clerk as to the time of unloading, the person 
to whom or the contract on which delivered, and any damages for 
which claim should be made; and defendant’s manager testified that 
this car book was checked with the bill of lading and invoice when 
the car was received and that it had an entry for every invoice. 
He also testified that if there was anything wrong with the shipment 
complaint was immediately made. From this it appeared that de¬ 
fendant, notwithstanding he claimed otherwise, had complete 
chronological records in the invoices and his car book from which 
could have been checked by the expenditure of a few hours’ clerical 
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labor every item of charge in the plaintiff’s bill of particulars, as 
to quantities, prices and deliveries. 

The contracts and quotations produced by defendant corroborate 
the testimony of plaintiff that under all contracts the count and 
inspection of sacks by plaintiff at the mill was to govern the credit. 

The invoices produced by defendant also corroborate the testi¬ 
mony in other particulars. They show stamped thereon the terms 
of payment iis claimed by plaintiff. They show stamped thereon 
notations of “Journal” “entered”, with date, indicating the date of 
entry in defendant’s book of account. They show stamped 
79 thereon “charged”, with date, indicating the date charged to 
defendant’s customer, thus corroborating plaintiff’s claim of 
agreement of accounts of both parties. The defendant himself in 
his testimony stated that the entries of credit to plaintiff were made 
in Ledger from these invoices, also supporting plaintiff’s claim of 
an account stated. Moreover, counsel for defendant, did not deny 
that the entries in defendant’s book made from these invoices would 


be identical with plaintiff’s account; but they put forward the claim 
that this was only a record of invoices, ignoring the fact that it was 
an account book and that it would be a most unusual and peculiar 
thing for one in commercial business to enter up in his regular 
books of account an item in dispute in the amount claimed by an¬ 
other rather than in the amount admitted by him, even if he would 
enter it at all until the dispute had been settled. Further than that 
defendant produced the original (Exhibit S. I). L. #31) of Exhibit 
Nash #5, Plaintiff’s letter to him of March 26, 1913, setting forth 
the agreement of balances and does not pretend that he ever an¬ 
swered it or denied the statement in it. 


Verification of Bill of Particulars. 

The various witnesses for plaintiff made compilations or sched¬ 
ules from its records referred to, and defendant’s witness Chester- 
man, his manager, pursued the same course, but in checking the bill 
of particulars I have checked from the original records and exhibits, 
and have as well proved such schedules as were made. The shipping- 
reports of plaintiff, Exhibit Hawn #1 (being very bulky), 
80 and the account books of plaintiff Exhibits Nash 3-4, I have 
returned to plaintiff, and the original bills of lading, Exhibit 
D. C. C. # 1 w, being incomplete, I have returned to defendant; 
retaining in lieu thereof only the compilations or schedules there- 
from, being Hawn #2 or Vermillion #1, compilation of shipping- 
reports; Nash #1 transcript from plaintiff’s account books, with 
defendant’s orders noted thereon, and D. C. C. #1, compilation 
from original bills of lading, car book, and original invoices and 
freight bills. Exhibit Dudley #1 is also a compilation of the bills 
of lading. From the detailed checking made of the original records 
and schedules, corroborated by defendant’s evidence as above out¬ 
lined, it is indisputably proven that the date of shipment, number 
of barrels shipped, contract weight and price and total charge for 
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each and every item of debit in the bill of particulars, is proven by 
the contracts, the orders of defendant, the shipping and check 
weight reports of plaintiff, the bills of lading, and the invoices; and 
that in addition to the bills of lading and invoices, the car book of 
defendant and his acknowledgments to plaintiff and receipts to the 
railroad company prove the delivery of each and every shipment 
charged in the bill of particulars, as charged; and further that each 
and every one of the terms of the contract are as claimed by plaintiff 
and were fully performed and carried out by plaintiff. 

Defendant's Case. 

A complete prima facie case having been made by the plaintiff, 
the determination of the controversy otherwise than in plain- 

81 tiff’s favor must depend, if at all, upon the conclusions as 
to the questions really raised by defendant, which are three 

in number. Two of these were clearly set forth in the affidavit of 
defense, and were (1) a claim for damages for breach of contract 
on the part of plaintiff in refusing to furnish defendant with cement 
as contracted for, thereby compelling defendant to purchase in the 
open market at a loss, and (2) a claim for error of plaintiff in failure 
to properly credit sacks returned by crediting too few sacks at 10 
cents and too many at 7 Vi cents. The other defense, set out vaguely 
in the affidavit of defense, when explained in the hearing before the 
Auditor, was (3) a claim of short weights of cement furnished, that 
is less than 95 lbs. to the sack or 380 lbs. to the barrel. In addition 
to these defenses, the defendant attempted to inject two other ques¬ 
tions into the controversy; one whether there had been delivery to 
a common carrier at Fordwick, Virginia, and another as to whether, 
notwithstanding the contract for delivery, there was not a different 
contract between the parties that the place of delivery should be 
regarded as Washington in all cases. After the testimony of the 
defendant himself and his manager and the production of his in¬ 
voices and car book it was difficult indeed to retain an impression 
favorable to the theory of good faith in any of these defenses and 
such impression necessarily became weaker in the face of the per¬ 
sistent advancement of these apparently frivolous contentions about 
delivery. Nevertheless, over objection, the door was opened the 
widest for evidence much of which must be regarded as incompetent 
or immaterial, in order that defendant might have every oppor¬ 
tunity to develop a bona fide defense if he had one, and in 

82 the continued hope of finding a bona fide defense in a review 
of the evidence I have carefully reread the record and scruti¬ 
nized the voluminous exhibits, but without avail. 


Place of Delivery. 

The testimony of Lincoln and his manager that the place of de¬ 
livery was understood to be at Washington, notwithstanding the 
f. o. b. Fordwick contracts, is not supported by the written evidence 
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introduced, even if such parol were admissible. Seven letters were 
introduced (Exhibits S. D. L. 7-13) showing that plaintiff cancelled 
invoices, or made claim on the railroad in two cases where the ship¬ 
ment was diverted or car wrecked, that it asked for reports of damage 
on three cars that broke down, and that it complained generally 
of delays in two instances; while two other letters were introduced 
(Exhibits S‘. D. L. 4 & 6), showing complaints to plaintiff about torn 
sacks. On the other hand defendant’s manager admits that the re¬ 
ports of his shipping clerk as entered in the car book showed all 
damages, for purpose of claims, and that upon these reports defen¬ 
dant promptly made claim on the railroad for cement damaged in 
transit. 

It might very well be that on the subject of delays generally; 
or in exceptional cases where entire car loads were diverted, or lost 
by wreckage, the plaintiff as matter of convenience and comity 
would undertake to make claim on the railroad though not in duty 
bound to do so; and so also as to cement transferred because 

83 of the breaking down of the cars; or that complaints were 
proper to be made to plaintiff about torn sacks in order that 

its inspectors should be more careful in the examination of cars be¬ 
fore loading; but these instances are so rare in comparison with the 
magnitude of the business conducted between these parties, and so 
few in comparison with the number of reports of damaged cement 
entered in the car book of defendant, that no sufficient showing is 
made in my opinion to warrant the claim of a general agreement, 
not in writing, different from the plain written contract between the 
parties. If there had been an agreement of such importance, every 
presumption would be in favor of its having been reduced to writ¬ 
ing- Neither is there a sufficient showing of a general course of 
dealings sufficient to warrant a different contract by implication. 
The sole purpose of the contention apparently was to overcome the 
objection to defendant’s proof of weights of cement on the railroad 
scales after delivery to the railroad at Ford wick, Va. 

Delivery at Ford wick. 

It was attempted to develop on cross-examination and by the testi¬ 
mony of defendant himself, that the delivery of these shipments at 
Fordwick was not to a common carrier but to a subsidiary railroad 
corporation owned by plaintiff, but the testimony showed clearly that 
there was no merit in the contention. The Virginia Portland Rail¬ 
way Company, owned by plaintiff, did have trackage and engines 
and hopper cars for handling plaintiff’s materials in bulk, as also a 
siding extending from the Chesapeake & Ohio siding into 

84 plaintiff’s property, and its engines did place the cars loaded 
with plaintiff’s shipments on the Chesapeake & Ohio siding; 

but the cars were furnished by the Chesapeake & Ohio Railroad 
were taken from its siding to the main tracks by its train crews 
and engines and the bills of lading were issued to plaintiff by its 
agent. The Virginia Portland Railway was paid nothing, even for 
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the switching. It was not a carrier, was in reality the plaintiff 
company, which was doing its own switching on its own property 
and was being paid for such switching hy the Chesapeake & Ohio 
Railroad Company until switching rates were abolished by the Inter 
State Commerce Commission in April 1913. The delivery was by 
plaintiff to the Chesapeake <fc Ohio Railroad, a common carrier. 

Damages for Breach of Contract. 

The defendant testified that in August 1912 plaintiff refused to 
ship on contracts or quotations previously made, even when defend¬ 
ant offered to pay for shipments collect on bill of lading, and that 
he was compelled to go out into the open market and supply con¬ 
tracts he had entered into, at a higher cost and consequent loss, and 
in his testimony he identified the contracts and orders thereon (Ex¬ 
hibits S. D. L. 15-26, 35-38). From letters produced by defendant 
in the bundle before referred to, marked Exhibit Contracts #1, 
from other letters produced by him in connection with other parts 
of his testimony, (Exhibits S. D. L. # 2, 27-30), and from his own 
admissions on the stand, as well as from the bill of particulars 

85 itself, it clearly appears, that there was never a moment from 
the date of the first charge in this account in 1908 when de¬ 
fendant lived up to his contracts for payment, that constantly 
plaintiff was calling for payments on the large balances always due 
and in arrears, as well as settlement in full, and advising him of its 
inability to extend a longer credit than 60 days, until on August 28, 
1912, plaintiff wrote the defendant that unless settlement was made 
of the account shipments would be stopped; that shipments were 
stopped, and on a partial settlement were renewed; that in October 
they were again stopped; that in this month $1,000 w r as accepted for 
the shipment of about 1050 barrels of cement as a temporary con¬ 
cession to defendant till the principal officer of the plaintiff com¬ 
pany returned from the west; that no more shipments w 7 ere made 
until 1913; that in January 1913 defendant gave his note for 
$10,000 at 3 months as a part payment on account; and shipments 
were renewed during February, March and April; that in April 
when the note fell due defendant offered a curtail of $2,500, although 
there w T as nothing in the agreement as to the note with respect to 
its being curtailed when due; that plaintiff company declined to 
accept this settlement or to renew 7 the note, and refused to ship further 
unless defendant’s accounts w 7 ere paid or secured. Defendant di* ; 
subsquentlv pay the note wdien put in the hands of plaintiff’s attor 
neys for collection, but it is on the balance of open account then due 
that this suit was brought. In this view 7 of the case, the account 
being an open running account between plaintiff and defendant, as 
admitted by defendant’s counsel, the breach was on defendant’s part, 

plaintiff had a right to refuse further credit, and defendant 

86 has no status to claim damages. I therefore refused to permit 

testimony of the amount of damages. If on the other hand 

the contracts or orders which it is claimed plaintiff refused to fill 
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are to be treated as separate and distinct contracts, then the damage 
is not one to be pleaded in recoupment, but by set-off, which is not 
pleaded; even if plaintiff were to be held as on a separate contract, 
where it appeared that the contracts were merely the acceptances 
of orders in a continuous series, each presumably entered into upon 
the understanding that previous ones would be carried out by de¬ 
fendant and the carrying out of each contract by defendant being- 
in effect a part consideration for subsequent ones. 


Credit for Sacks. 


Notwithstanding that defendant claims errors in the plaintiff’s 
credits for sacks by an overcount of sacks at T 1 /^ and an undercount 
of sacks at l(ty, which would bring the claim within the purview 
of the contract by which the plaintiff’s count and inspection at tho 
mill was to govern these credits, 1 j)ermitted the defendant to develop 
all the testimony of which he could avail himself to impeach tho 
plaintiff’s count, as ground for admitting testimony to show his own 
count. It appears that of all the numerous credits for sacks made 
by plaintiff, the defendant claims errors in but nine shipments as 
indicated by a comparison of the Schedules made by his manager 
from his own records and the bill of particulars; (Exhibits I). C. C, 
#4 & #27); and much testimony was given by hi<* 
87 manager and shipping clerk and a number of Exhibits (D. 

C. C. #5 w #23 and 25 x) offered with respect to these 
alleged shortages, being in the credits of Nov. 10 and Dec. 26, 1911 
Jan. 22, April 24, May 28, July 31, Sept. 12, Nov. 23, 1912 and 
April 15, 1913. One of these alleged errors, being a small one, Jan. 
22, 1912, was upon complaint at the time corrected. There appears 
to have been no complaint as to six others, the ones of Nov. 10, 1911 
May 28, July 31, Sept. 12 and Nov. 23, 1912 and April 15,’ 1913,’ 
and as to two others, complained of at the time the plaintiff insisted 
on its count as proven by the re-stencilling of the bags and nothing 
further was done. This question of mistaken counts of bags did not 
seem to assume any magnitude until after plaintiff’s refusal to credit 
defendant and the resulting strained relations of the parties. On 
the other hand an inspection of the memoranda of the defendant’s 
shipping clerk, the bills of lading and the credits and reports of 
the plaintiff’s mill (Exhibit D. C. C. 5 to 25, and 25x) would seem 
to indicate that defendant’s shipping clerk was not at all reliable 
from the frequent discrepancies appearing. The mill counts and 
credits were in eight or ten instances in excess of his reports as to 
number of bundles shipped, a count which should have been simple; 
while in rare instances did the bundles appear to contain the exact, 
number by units of hundreds claimed by him. There was no show¬ 
ing here sufficient to permit evidence by defendant of his count as 
against the contract. 


5—3226a. 
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Weights of Cement. 

The defendant in his affidavit of defense avers that “plain- 

88 tiff did not ship cement of the value of $327,776.41, but 
only shipped cement to the value of $319,812.25, a difference 

of what was claimed to have been shipped by the plaintiff to this 
affiant and the amount actually received by this affiant of seven 
thousand nine hundred sixty-four dollars and sixteen cents 
(7,964.16). For this difference of $7,964.16, this affiant says that 
he has been overcharged and that he did not receive cement to the 
value of $7,964.16, which the plaintiff claims.” Had the defense 
rested upon this section of the affidavit judgment must have been 
rendered for plaintiff under the 73rd. Rule. It amounts to no more 
than the plea of not indebted. It does not show whether the denial 
is of the quantities charged, the prices charged, or delivery. Upon 
hearing, and notwithstanding the specific character of the denial in 
amount, presumably based upon specific evidence at hand, it devel¬ 
oped that the claim was of a shortgage of weight generally in all 
shipments, indeterminate in quantity or value, without any evi¬ 
dence at hand to support it, and dependent upon the procurement 
of evidence from the common carrier; that when such evidence was 
procured the claim resolved itself into one of general average of 
shortages, and finally into a specific claim of $4,221.50 based upon 
the calculations of defendant’s manager (Exhibit I). C. C. #30), 
from the testimony of the railroad witnesses viewed in the most 
favorable light for defendant. These calculations 1 have not verified 
completely in detail, because from every view point the evidence on 
which they are based must fail. It was admitted over strenuous 
objection by plaintiff’s counsel to proof of weights after de- 

89 livery to defendant, for the purpose of giving to defendant 
every opportunity to impeach plaintiffs weights if that could 

be done and it fails to do so. It developed to be not only highly 
speculative but unreliable as will be shown. 

The testimony offered by defendant established the fact that a 
great many of the cars with cement shipped by plaintiff were 
weighed by the railroad company at Potomac Yards, Clifton Forge 
and Charlottesville, mostly at Potomac Yards and but few at Char¬ 
lottesville, on what are known as tract scales, the cars being weighed 
loaded, front which the supposed weight of the empty car, as sten¬ 
cilled on its side, was deducted and the nett weight so found was 
entered on the way bill for purpose of determining the freight charge 
at a rate per ton; that the scales at Potomac Yards did not weigh a 
unit of less than 100 lbs. and those at Clifton Forge a unit of less than 
20 lbs.; that the stencilled weights shown on freight cars were not 
accurate, the empty car being though sometimes heavier when just 
repaired, generally lighter than the stencilled weight, from wear and 
tear, to the extent of several hundred pounds, though some of the 
witnesses fixed the average at 125 lbs., which would have the effect, 
by the deduction of an excessive weight for the empty car, to de¬ 
crease the nett weight of plaintiff’s cement; that all of these weights 
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were dependent upon the human eye in determining the balancing 
of the scales, and eye and hand in reading and recording the weight, 
and were subject to errors. Defendant s testimony also established 
that the practice of weighing these cars loaded with cement was 
discontinued by orders of the Railroad Company, and the intimation 
was plain that this was at the instigation of plaintiff be- 
90 cause of a practice of shipping short weight. Defendant s 
counsel however overlooked some of their own evidence (Ex¬ 
hibit Hawn 3Vi>), brought out on cross-examination and having 
material bearing on this point. From this Exhibit, being a letter 
from plaintiff to defendant dated April 4, 1910, about two years 
after the first charge and three years before the last charge, of the 
account sued on, enclosing copy of a letter from the freight Auditor 
of the C. & O. R. R. Co., it appears that defendant complained of a 
charge for weight over, not short of, the 57,000 lbs. for bOO sacks 
shown by the bill of lading, and that the Railroad company directed 
through its proper agents the refund of such over-charge of freight 
and the discontinuance of the practice of weighing these cars, be¬ 
cause of the tariff in force accepting the weight as estimated at 95 
lbs. to the sack, which their agent at the Potomac Yards had evi¬ 
dently overlooked. This tariff was undoubtedly based on a system 
testified to by the witness Hawn (Record pp. 208-9) in force gen¬ 
erally among the shippers and railroads of the south at that time 
when his attention was called to a notice prominently stamped on 
the original bills of lading produced by defendant “Do not weigh; 
passed by Southern Weighing and Inspection Bureau”, under which 
system the railroad accepted the weight at which delivered by the 
shipper, such weight having been tested and certified to by the said 
Bureau from time to time. 

The railroad weights produced by defendant from the railroad 
records are indicated on a duplicate of the Schedule (1). C. C. #1) 
prepared by defendant’s manager, by the notations of the witness 
Cummings as to all weights, by a separate Schedule attached 
91 to another duplicate of D. C. C. #1, made by the witness 
Bryant as to Clifton Forge, and by check marks on another 
duplicate of 1). C. C. #1 by the witness Watson as to Charlottesville. 
With the exception of about 20 cars weighed at Charlottesville and 
which apparently came over the mountains, the practice was to 
ship from Fordwick west to Clifton Forge, thence south to Rich¬ 
mond and back to Washington to avoid the haul over the mountains, 
which explains the reason for the weighing being done at Clifton 
Forge or at the Potomac transfer yards opposite Washington. There 
were according to defendant’s schedule 2,119 cars loads of cement. 
His witnesses testified to weights of 655 cars at Potomac Yards, be¬ 
tween April 30, 1908 and July 21, 1909, 21 at Charlottesville in 
April and May 1909, 387 at Clifton Forge between July 20 1909 
and May 16, 1910, and 14 at Potomac Yards between July 20, 1909 
and May 6 1910. After May 1910 there were but two isolated 
instances of records of weights at Potomac Yards in Oct. 1910 and 
Jan. 1911. The suggestion was thrown out that the inability of 
obtaining these weights was due to the fact that the cars were routed 
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by the Baltimore & Ohio, but the schedules show many Pennsyl¬ 
vania routings after May 1910. The fact appears to he that the 
railroad stopped weighing because of the complaint of defendant 
in April 1910 of freight over-charge, a fact of which defendant was 
advised at the time, so that he was well aware he had no evidence 
to attack plaintiff’s weights which he had accepted in accordance 
with the well established custom for three years after that, except 
possibly in connection with one contract of which T shall treat later. 

Even if the defendant had railroad weights to support his 
92 contention for the whole period they cannot he of value as 
against the plaintiff's system of weighing. It is not con¬ 
ceivable that on scales of the character of railroad scales, exposed 
to all conditions of weather, subject to heavy wear and tear them¬ 


selves, carrying weights of 30 or 40 tons, not pretending to weigh in 
small units, any degree of accuracy could l>e expected such as would 
necessarily he found in plaintiff's system, where each hag of 95 lbs. 
is weighed automatically on a tested scale, which is then proven by 
hand scale weights of sample hags; even if the accurate weights of 
empty cars were deducted and the balancing of scales carrying such 


heavy weights could he accurately measured by the human eye when 
the variation of a hair line from an exact level of the beam would 


in many tons mean hundreds of pounds. This is shown by the 
variations in these railroad weights, running from exact weights to 
a shortage of 7,500 lbs., and to an excess of 7,300 lbs., the maximum 
differences being equal to about 12 Vo lbs. in the 95 lbs. per hag, 
which difference should he plain to the naked eye of the man in the 
business. Moreover many of the larger discrepanices are as to the 
shipments in wood, which plaintiff accurately measured by hand on 
small scales; and the large discrepancies .predominate so, both in 
wood and sacks, that one cannot well believe, if the weights were 
actually correct and represented shortages, the attention of defend¬ 
ant would not have been directed to such noticeable and continued 


shortages of quantities so large. The testimony is not of such 
strength to offset the weight of the evidence for plaintiff. 

Defendant also produced his shipping clerk to testify as 
93 to certain short weights found by him in weighing certain 
hags from certain shipments made by plaintiff, being the 
one contract heretofore referred to, a contract with the Government 
Printing Office, and he produced some records of weights (Exhibits 
V. C. W. #1-27) and also the records of weights made on the same 
contract by the supply clerk of the Government Printing Office 
(Exhibits I). C. C. #28-29) which were identified by the said sup¬ 
ply clerk. All of these weights show shortages of from po lb. to 
10 lbs. per sack. On seven loads to the Government Printing Office 
there was a shortage of over 5p-> lbs. to the sack according to the 
supply clerk. The admission of this evidence over objection cer¬ 
tainly conceded to the defendant the limit of opportunity to produce 
speculative evidence. There was nothing to show the condition of 
these sacks, whether torn or not, to account possibly for this sup¬ 
posed short weight not only after receipt by defendant, but after 
receipt by his customer, and it proves little. The weights them- 
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selves are speculative, for the weights of seven loads, 350 sacks, of 
this material, by defendant’s shipping clerk were compared with 
those of the said supply clerk (Exhibit M. J. C. #1) and there was 
a difference between the two of an average of nearly half a pound 
to the sack. Neither will an examination of the check weights of 
plaintiff support any such variations as appear in these weights. 
Moreover, the supply clerk of the Government Printing Office testi¬ 
fied he had been buying plaintiff’s cement of defendant for ten years, 
both before and after this shortage which he found in November 
1911, and it was the only instance in which he found short weights, 
which would indicate that this shortage occurred after the 

94 cement came into defendant’s possession, or through torn and 
damaged sacks. 

That this was the only occasion when defendant had reason to 
complain of short weights, if then, is to be fairly inferred from the 
facts that he produced no other records of his during the long course 
of dealings, to show short weights, that he was invited by the 
Auditor to present statements from his hooks of account of any 
credits allowed his customers for short weights and failed to do so, 
that according to the testimony of his manager the bags of cement 
were sold and delivered to his customers at the same weight, that 
according to the stamps on his invoices before referred to charge 
to him by plaintiff as received was credited to plaintiff and charged 
to defendant’s customers on his hooks of account, that great quan¬ 
tities of this cement w as delivered on Government or Municipal 
contracts, where it was subject to strict inspection as at the Govern¬ 
ment Printing Office, and no complaint by other Government Offi¬ 
cers is shown. 

The inference that this is an isolated case of short weight, if any, 
is supported further by proof offered by defendant. Much was 
made by him of a letter of plaintiff dated Dec. 11, 1911 (Exhibit 
S. D. L. #1), referring to his claim for short weight shipments 
and asking for a statement of the same as promised, and the purpose 
plainly in offering this letter was to create the impression that it 
related to short weight shipments generally as claimed in the de¬ 
fense in this case, but when defendant offered his bundle of letters, 
(Exhibit Contracts #1), principally relating to contracts, but in¬ 
cluding a number relative to his accounts, which I have separated 
though retaining the same exhibit designation, he included 

95 .one dated August 28, 1912, identifying the short weights to 
which the letter of Dec. 1911 related. In it plaintiff says: 

“The writer was in Washington yesterday and Mr. Chesterman 
spoke of a claim you had against us for short weight in shipments 
to the Printing Office last fall. We are surprised you have not 
taken this up with us as you certainly realize claims of this nature 
should be filed immediately. As you have all the data pertaining 
to this please let us have it at once.” 

Defendant admitted he never did furnish this account of alleged 
shortages, notwithstanding the statement of plaintiff that claims 
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should have been filed immediately apparently related to the printed 
conditions on every invoice lie received that “all claims for deduc- 

* _ a > 


tions must he made within five days after cement is received.” 
He further admitted he had no other records of short shipments 
than the ones produced by his manager, relating to the Government 
Printing Office deliveries; and also that he personally never made a 
complaint of short weights before this date, when the controversy 
had arisen over the accounts. The defendant’s proof is not sufficient 
in mv opinion to meet plaintiff ’s case on this point. Even if wholly 
admissible and conceded some force it would he difficult to believe 


in its efficacy, if for no other reason than that the defendant as a 
capable business man would not have allowed such a condition to 
exist and to have continued as he now claims, without more exact 
evidence to support his contention, and that he did not do so until 
after the controversy arose over his accounts indicates that thereto¬ 
fore it was regarded as of no consequence. 


96 Account Stated. 

Defendant denied that there was ever any comparison and recon¬ 
ciliation of the books of account of plaintiff* and defendant, hut did 
admit that the account referred to in the letter of plaintiff of March 
26, 1913, heretofore referred to, was his own account made up from 
plaintiff’s invoices, and finally was compelled to admit that the 
paper produced by plaintiff (Exhibit S. I). L. #39), was a state¬ 
ment made up by his own bookkeeper, which he would not deny he 
carried to Philadelphia in July 1911; the said paper being appar¬ 
ently a reconciliation of the accounts of both parties by certain small 
adjustments. Defendant’s denial is insufficient in view of this paper 
and the letter of March 26, 1913, in connection with the admission 
of the entries of the invoices in his books of account, both as credits 
to plaintiff and charges against his customers. Beside this his failure 
to produce his books of account in denial of plaintiff’s evidence must 
he regarded as a fatal admission of the unimpeachable character of 
plaintiff’s evidence on this point. 


Plaintiffs’ Rebuttal. 

Weights of Cement. 

Referring to the practice by which plaintiff’s weights were certi¬ 
fied by the Southern Weighing and Inspection Bureau and accepted 
both by the Railroad and defendant, plaintiff’s manager Hawn 
produced reports by that Bureau of tests made of their auto- 
97 matic weighing device (Exhibits Hawn #101-3), with a 
resulting average weight higher than the 95 lb. requirement. 
He also testified that in the autumn of 1908 he had for a short 
while undertaken to make a check on their automatic weighing 
by weighing on a track scale they had had installed on their 
property and tested by the C. & 0. Railroad, first the empty cars 
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loaded and then the car loaded with cement, and that they had 
discontinued this because they did not regard the track scale weights 
as reliable. He produced his original records of these track scale 
weights, (Exhibit Hawn #105) and compilations he had made 
from them as to cars shipped to defendant (Exhibits Hawn A. & B.). 

I have checked these original records and the compilations with the 
railroad track scale weights as shown on the duplicate Schedules 
I). C. C. #1 and Watson #1, weights of Cummings, Bryant and 
Watson, and they conclusively prove that stencilled weights of 
empty cars are wholly unreliable, and that there are wide variations 
in the weights of the same cars on different track scales. These 
weights are of 79 cars shipped to defendant in September, October 
and November 1908, (The compilation shows but 78, having over¬ 
looked one in the original records). The actual weights of 62 of 
the empty cars at Fordwick were less than the stencilled weight; 
the weights of 13 were greater; those of 2 agreed; and in one case 
the stencilled weight was not shown. The over weights ran from 
50 to 600 lbs., while the short weights run from 50 to 2,900 
lbs. Comparing the nett weight based on the stencilled weight 
of the car, with the railroad weight on the same basis, the weights 
on the two track scales varied in 74 of these cars from 20 
98 lbs. to 1,650 lbs. less on the C. & O. scale- at Potomac Yards, 
and on two of them the Potomac Yards scale- had weights 
of 1,150 and 1,650 lbs. in excess of the Fordwick scales. This 
evidence would seem conclusively to dispose of defendant’s evidence 
as to weights, even if wholly accepted and credited. It demonstrates 
the unreliability of the track scale weights (1) because based on 
false tare (if the scale weights are to be accepted), and (2) because 
of the wide variations in the two sets of track scale weights on the 
identical cars. On the other hand, if track scale weights are to be 
accepted then plaintiff’s must be accepted as the more reliable be¬ 
cause more nearly approximating the weights of his automatic 
weighing device, while most of the differences between plaintiff’s 
automatic weight and the railroad weight are too large to be credible, 
being as high in some cases as already stated as nearly 4 tons to the 
load of 28 to 30 tons or 12% lbs. in the sack of 95 lbs. The actual 
nett weights of cement at Fordwick on the cars weighed empty and 
loaded (as shown in column 6 of Exhibit Hawn B) very nearly ap¬ 
proximate the Bill of Lading Weight of 95 lbs. to the sack, aver¬ 
aging a shortage of 21,650 lbs. on 47,000 bags or less than a half 
pound to the bag. 

Place of Delivery. 

On this subject plaintiff produced and offered in evidence a great 
number of letters of defendant’s manager (Exhibits Nash #100 
and D. C. C. #16), calling on plaintiff for duplicate invoices for the 
purpose of making claim on the railroad for damaged cement 
99 and short number of bags. Upon checking these letters with 
defendant’s car book I find the car numbers correspond to 
substantially all the entries therein of shipments reported with any 
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substantial damage. Upon checking them with the Schedule of 
Bills of Lading (Exhibit Dudley #1) I also find that they relate 
to shipments at a delivered price in Washington as well as shipments 
f. o. b. Fordwick. This establishes the fact that except in special 
cases before referred to claims on the railroad were made by defend¬ 
ant in accordance with bis duty under the contract as to place of 

delivery. 

•/ 


Account Stated. 

Plaintiff's treasurer identified a statement of account from defend¬ 
ant’s books, admitted by defendant to be in his bookkeeper’s hand¬ 
writing (Exhibit Nash #101) as the one left with him by defendant 
and referred to in Exhibit S. I). L. #39 letter of July 28, 1911, 
both of which showed a difference of but $8.00 in the accounts of 
both parties as of March 1910. He testified further as to the account 
stated in March 1913 and in connection with these several recon¬ 
ciliations of accounts as to plaintiff’s furnishing monthly statements 
and making continual requests of defendant for the checking up 
of his defendant’s books of account leading up to these reconcilia¬ 
tions of 1911 and 1913. This is corroborated by certain of the 
letters included in the bundle (Exhibit Contracts #1) heretofore 
referred to as produced by defendant. Requests for such checkings 
and reconciliations are made in plaintiff’s letters of Sept. 22, 1908, 
Oct. 25, Nov. 19, Dec. 7, 1909, May 19, Nov. 15, 1910, May 
100 1, June 29, leading up to the account stated of July 1911; 

and Oct. 31, 1911, April 23, May 31, July 22, August 22, 
28, 1912. The last letter corroborates the testimony as to the account 
stated in July 1911 (as of March 1910), and is the last reference 
in letters until the letter of March 26, 1913, referred to. During 
this period from August 1912 to April 1913 the controversy over 
payment became acute, resulting, in the final refusal of plaintiff to 
ship goods without the settlement of his account in full being made 
by defendant. The date of the first account stated March 1, 1910, 
is important in connection with defendant’s evidence as to short 
weights, because he has no evidence of short weights substantially 
after that, the railroad having stopped weighing at the end of April, 
1910. 


Conclusion. 

I find in favor of plaintiff: 

1. On its full bill of particulars. 

2. On account stated. 

1 find against the defenses as follows: 

1. The place of delivery, except where otherwise specified, was 
at Fordwick, Virginia. 

2. The delivery at Fordwick, Virginia, was to a common carrier. 

3. No breach of contract by plaintiff is established to entitle de¬ 
fendant to damages, either by recoupment or set off, even if the 
latter were pleaded. 
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4. The contract weights of plaintiff were accepted by defendant 

without question, except as to one isolated claim, afterwards 

101 abandoned, and even if they could now be impeached by 
defendant are not in fact impeached by the evidence offered. 

5. The count by plaintiff of sacks returned, is not impeached by 
defendant so as to take it out of the provisions of the contract. 

Interest. 

Plaintiff claims interest on balances according to the contract 
requiring payment in sixty days from delivery of each shipment. 
In view of the course of dealings between the parties and the relaxa¬ 
tion by plaintiff in his demand for strict compliance with the con¬ 
tract in this respect, interest should be allowed plaintiff based on 
its demand accompanying a refusal of credit in August 1912. In 
accordance with these conclusions I state the account in the Schedule 
hereto annexed. 

LOUIS A. DENT, 

Special Auditor. 

August 13, 1915. 

Fees and Testimony $1,050.00, paid by plaintiff. 

102 Schedule. 

S. Dana Lincoln 

In account with 

Virginia Portland Cement Co. 


Dr. 

To Balance due August 28, 1912.$25,113.07 

Interest to Sept. 11. 58.00 

Interest on note. 06.00 

Total .$25,238.33 

Cr. 

By note.. 5,000.00 

Balance.$20,238.33 

Dr. To interest to Sept. 12. 3.37 

Total. $20,241.70 

Cr. 

By sacks returned... 2,323.30 

Balance.$17,918.40 

Dr. 

To Interest to Sept. 24. 35.84 

Cement Sept. 23. 320.40 

Interest to Sept. 24. .05 320.45 

Total.$18,280.09 

6—3226a. 
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Cr. 

By cash 


2,000.00 


Balance. 

Dr. 

To interest to Oct. 21. 

Cement Sept. 25. 163.20 

Interest to Oct. 21. .71 

Cement Sept. 26. 163.20 

Interest to Oct. 21. .68 

103 Cement Sept. 27. 163.20 

Interest to Oct. 21. .65 

Cement Sept. 28. 499.20 

Interest to Oct. 21. 1.91 

Cement Sept. 30. 662.40 

Interest to Oct. 21. 2.32 


$16,280.69 
73.26 


1,657.47 


Total.$18,011.42 

Cr. 

By Sacks returned. 331.20 


Balance.$17,680.22 

Dr. 

To Interest to Oct. 25. 11.79 


Total.$17,692.01 

Cr. 

By cash. 1,050.00 


Balance. 

Dr. 

To Interest to Nov. 6 
Cement Oct. 29.. 
Interest to Nov. 6 
Cement Nov. 1.. 
Interest to Nov. 6 
Cement Nov. 4.. 
Interest to Nov. 6 


$16,642.01 


. 33.28 

173.40 

OQ 

173!40 
.14 
173.40 

.06 520.63 


Total.$17,195.92 

Cr. 

By sacks returned. 47.00 


Balance. 

Dr. 

To interest to Nov. 13... 

Cement Nov. 9. 173.40 

104 Interest to Nov. 13. .12 

Cement Nov. 11. 214.20 

Interest to Nov. 13. .07 


$17,148.92 

20.01 

387.79 


Total 


$17,556.72 
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Balance. 

Dr. 

To Interest to Nov. 25. 

Cement Nov. 14. 

Interest to Nov. 25. 

Total. 

Cr. 

By Sacks returned, Nov. 22, 25 

' Nov. 22. 

Nov. 25. 

Balance. 

Dr. 

To Interest to Dec. 7. 

Total . 

Cr. 

Bv Sacks returned. 

Balance.*,. 

Dr. 

To Interest to Jan. 15, 1913.. 

Total . 

Cr. 

By note. 

Balance. 

Dr. 

To interest to Jan. 20. 

Total . 


. 91.20 

.$17,465.52 

. 34.93 

163.20 

.30 163.50 


$17,663.95 


19.10 

237.30 256.40 


$17,407. 

55 

34. 

82 

$17,442. 

37 

2,642. 

70 

. $14,799. 

67 

96. 

20 

. $14,895. 

,87 

. 10,000. 

00 

. $4,895. 

,87 

4. 

08 

. $4,899. 

95 


105 $4,899.95 

Cr 

By Freight. 116.38 


Balance. 

Dr. 

To Interest to April 15.•.. 

Cement Feb. 12. 192.00 

Interest to April 15. 1.98 

Cement Feb. 14 . 384.00 

Interest. 3.84 

Cement Feb. 15. 192.00 

Interest . 1.89 

Cement Feb. 17. 192.00 

•* Interest. 1.82 

Cement Feb, 18.. 192.00 


$4,783.57 
67.76 



































44 


S. DANA LINCOLN, <fcC., VS. 


Interest. 1.79 

Cement Feb. 19. 192.00 

Interest.. 1.70 

Cement Feb. 20. 192.00 

Interest . 1.70 

Cement Feb. 21. 192.00 

Interest. 1.70 

Cement Feb. 22. 192.00 

Interest . 1.00 

Cement March 10. 192.00 

Interest. 1.15 

Cement March 10. 192.00 

Interest . 1.00 

Cement March 14. 192.00 

1 nterest. 1.02 

Cement March 18. 084.00 

100 Interest . 1.79 

Cement March 20. 192.00 

Interest. .80 

Cement March 22. 192.00 

i i 

Cement March 26..*...’.’ .*.’ .* .*.’.’ .* .* .*.*.! .* .* 192.’ 00 

Interest .. .04 

Cement March 27;. 384.00 

Interest. 1.22 

Cement March 29. 192.00 

Interest . .54 

Cement March 31. 192.00 

Interest . .48 

Cement April 1. 192.00 

1 nterest. .45 

Cement April 2. 192.00 

Interest. .42 

Cement April 3. 192.00 

Interest . .38 

Cement April 7. 192.00 

Interest. .20 

Cement April 8. 192.00 

Interest. .22 

Cement April 10. 192.00 

Interest . .10 

Cement April 12. 192.00 

Interest. .10 








5,597.00 


Total .$10,448.99 

Cr. 

By sacks returned. 1,275.70 


Balance. $9,173.29 

107 Dr. 

To Interest from April 15, 1913, on above balance. 

LOUIS A. DENT, 

Special Auditor , 
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Notice of Intention to Fite Exceptions. 


Filed August 27, 1915. 


* * * * * * * 


Now comes S. Dana Lincoln, the defendant in the above entitled 
cause and give- notice that under the provisions of Section 254 of 
the Code of Law for the District of Columbia, he proposes to file 
exceptions to the report of the special auditor filed herein on the 
17th day of August 1915, within the time limited by said Section 
of the Code. If, however, the Court should l>e of the opinion that 
the time for filing such exceptions is to he governed by the provisions 
of Equity Rule No. 69 of the Rules of this Court, then the said de¬ 
fendant Lincoln prays that such time may be extended so as to con¬ 
form to the time limited in said Section 254 of the Code. 


L. P. LOVING, 

Per M. J. £., 

M. J. COLBERT, 
Attorneys for Defendant. 


108 Motion to Strike Out Special Auditors Report. 

Filed September 16, 1915. 

******* 

Now comes the defendant in the above entitled cause and moves 
the Court to strike out the report and account of Louis A. Dent, as 
special auditor, herein filed and to strike the same from the record 
upon the following grounds: 

1. Because the order of reference to Louis A. Dent, as special audi¬ 
tor, is null and void and was improvidently made, the case having 
heretofore been referred to the Auditor of this Court by an order un¬ 
revoked and in full force. 

2. Because the said Louis A. Dent, as special auditor, was without 
authority or jurisdiction to take cognizance of said case or to file 
any report or account therein. 

3. Because the said report is not in proper form and does not 
show an audit of the account and dealings between the parties, 
but assumes a stated balance of August 28, 1912, contrary to plain¬ 
tiff’s declaration and Bill of Particulars. 

4. Because the defendant did not nor did his attorneys have 
notice that the audit of the said Louis A. Dent was completed or 
that his report and account had been filed in the Clerks office as 
required by law. 

5. Because the said report of said Louis A. Dent as special audi¬ 
tor, is based upon the finding by the said special auditor of an 
account stated, whereas the law does not authorize a reference to 
a special auditor of a case involving an account stated. 

6. Because the said Louis A. Dent has reported as due 

109 the plaintiff more than is claimed in its declaration. 

7. Because the said Louis A. Dent has allowed the plain- 
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tiff interest without authority of law, and the amount thereof can¬ 
not be segregated from the principal so that the same may he 
excepted to and considered by a jury apart from other items. 

8. Because the said Louis A. Dent has in numerous instances 
undertaken to pass upon questions of law without authority so to do. 

9. Because of the bias and prejudice of the said Louis A. Dent 
as appears from his report and rulings and comments during the 

taking of testimony before him. I p I OVING 

M. J. COLBERT, 

Attorneys for Defendant and Exceptant. 


District of Columbia, To wit: 

Personally appeared l>efore me a Notary Public in and for the 
District of Columbia aforesaid, Michael J. Colbert, who being first 
duly sworn, deposes and says that he is one of the attorneys for 
S. Dana Lincoln, the defendant in the above-entitled cause. That 
the only notice he ever received from Louis A. Dent as special 
auditor in this case that he had filed or was about to file or intended 
to file his report and account in said cause is a letter herewith 
attached dated the 12th day of August 1915 and received on the 
same day. Affiant further states that neither his associate, Mr. 

Lucas P. Loving or his client, Mr. S. Dana Lincoln, the 
110 defendant herein, received any notice whatever from the 
said Louis A. Dent that his said report had been filed or was 
about to be filed. After receiving said letter of August 12, 1915, 
this affiant watched the docket of this Court from day to day to 
ascertain whether said report and account had been filed, and did 
not ascertain such filing until some time after the 17th day of 
August 1915, when for the first time he saw the entry upon said 
docket of said report as having been filed upon said 17th day of 
August 1915. 

b MICHAEL J. COLBERT. 


Subscribed 

1915. 


and sworn to before me this 16th day of September 

WARREN HELPHENSTE1N, [seal.| 

Notary Public, D'. C. 


Louis Addison Dent, 

Attorney and Counsellor at Law, 

Washington, D. C. 

Woodward Building. 

August 12, 1915. 

M. J. Colbert, Esq., Southern Bldg., City. 

Dear Mr. Colbert: I enclose copy of my report and account as 
Special Auditor in the case of Va. Portland Cement Co. vs. Lincoln, 
At Law #56,920, which will be filed to-morrow. 

Yours very truly, 


LOUIS A. DENT. 
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111 Exceptions to Auditor's Report and Account. * 

Filed September 16, 1915. 

♦ * * * * * * 

Now comes the defendant in the above entitled cause and objects 
and excepts to the report and account of Louis A. Dent as special 
auditor, filed herein, as follows: 

1. Because this Court was without authority to refer the said 
case to the said Dent as special auditor, the case having in the first 
instance been referred to the Auditor of this Court, and the Court 
was, therefore, without power or authority to refer it to any person 
as special auditor, and the said Dent was without jurisdiction to 
take cognizance of said case under the reference to him for any 
purpose whatever. 

2. Because the order referring said cause in the first instance 
to the auditor of this Court was not revoked and could not have 
been revoked for the purpose of referring the said case to any 
other person, and the said Dent was, therefore, without authority 
to take cognizance of said case and to file any report or . account 
therein. 

3. Because neither the defendant, an exceptant, or his counsel 
had any legal or proper notice that said report or account of the 
said Louis A. Dent had been filed, the only notice given to either 
said defendant or his counsel being that said Dent proposed, some 
time in the future, to file his said report, and that he proposed to 
file it on the 13th day of August 1915, whereas in fact it was not 
filed on said date. 

4. Because said special auditor based his finding in favor 

112 of the plaintiff on the theory of an account stated between 
the plaintiff and the defendant, whereas in fact this cause 

was not referred to the said Dent for the purpose of ascertaining 
whether or not there was an account stated between parties, and 
because the said Dent had no power or authority to find whether 
or not an account stated existed between the plaintiff and the defen¬ 
dant, and because the evidence taken before the auditor wholly 
fails to establish the existence of any account stated between the 
plaintiff and the defendant. 

5. Because the said Louis A. Dent as special auditor has found 
for the plaintiff in a sum in excess of the amount claimed in the 
plaintiff’s declaration. 

6. Because the said Louis A. Dent as special auditor has reported 
to the Court costs of the hearing before him while auditor of the 
Court, and for the taking of testimony before him while auditor 
of the Court, and when he was a salaried officer not entitled to 
receive compensation for his services as auditor otherwise than by 
the salary given him under the Rules of the Supreme Court of the 
District of Columbia, and because the said Dent took no testimony 
in said cause and had no hearings in relation to said cause before 





48 


S. DANA LINCOLN, AC., VS. 


him after his appointment as special auditor, and because the only 
work done by the said Dent as special auditor under the reference 
to him was the writing of his report and account. 

7. The exceptant says that the whole report and account of the 
said Louis A. Dent should be rejected and set aside and if need he 
this cause be re-referred to the auditor of the Court for the pur¬ 
pose of stating the account and dealings between the parties, 

113 because of the bias and prejudice exhibited by the said 
Louis A. Dent as special auditor as will appear from his 

report and account filed herein, and his rulings and comments 
during the course of the taking of testimony before him. 

8. Because the costs of the reference to the said auditor of the 
court and to the said Louis A. Dent as special auditor are reported 
against the defendant and said costs were in a large part and to 
the extent of at least one-third thereof caused by the useless and 
unnecessary and prolix examination of witnesses by the 9aid Dent 
himself and bv his useless and unnecessary comments and state¬ 
ments and rulings during the course of the taking of testimony 
before him while he was auditor of the Supreme Court of the Dis¬ 
trict of Columbia. 

9. Because the said Louis A. Dent as special auditor has under¬ 
taken in numerous instances to pass upon questions of law, when 
under the order of reference to him he was wholly without authority 
to pass upon any question of law arising in the case and his func¬ 
tions were confined solely and wholly to stating and examining and 
determining the accounts between the plaintiff and the defendant. 

10. Because the said Louis A. Dent as special auditor has under¬ 
taken to award interest to the plaintiff when in fact the said Louis 
A. Dent as special auditor had no power or authority to find interest 
in favor of the plaintiff, and because the allowance or disallowance 
of interest is a matter that not even the Court itself can determine, 
but must leave the same to the determination of a jury in the 

absence of any contract between the parties as to the pay- 

114 ment of interest, 

11. Because the evidence wholly fails to show a delivery by 
the plaintiff to the defendant, or any agent of the defendant, or apv 
common carrier of the quantities of cement alleged in the plain¬ 
tiff’s declaration to have been delivered to the defendant or his 

agent. _ 

12. Because the auditor erred in finding that the plaintiff had 

delivered the materials sued for in the plaintiff’s declaration to a 
common carrier at Fordwick, Virginia. 

13. Because the special auditor erred in finding that the place 
of delivery agreed upon between the plaintiff and the defendant for 
the delivery of the materials mentioned in the plaintiff’s declaration 
was Fordwick, Virginia. 

14. Because the special auditor erred in finding that there was 
no breach of contract between the plaintiff and defendant entitling 
the defendant to recover damages by way of recoupment or set-off 
against the plaintiff. 
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15. Because the special auditor erred in finding that the weights 
of the materials sold and delivered by the plaintiff to the defendant 
were accepted by the defendant without question, except to one 
claim, which was afterwards abandoned, and because the said audi¬ 
tor found that the evidence offered by the defendant as to the 
weights and materials sold and delivered by the plaintiff to the 
defendant was not sufficient to impeach the contract weights of 
the plaintiff. 

16. Because the special auditor erred in finding that the defen¬ 
dant received credit at the proper rate for all sacks returned by 
the defendant to the plaintiff. 

17. Because the special auditor erred in not finding a 

115 credit of $634.95 in favor of the defendant on account of 
sacks returned by the defendant to the plaintiff for which 

the defendant was not credited and amounting to said sum of 
$634.95. 

18. Because the special auditor erred in finding that the defen¬ 
dant was chargeable with the weights off cement contained in 
exhibits “DCC No. 1”, “Part of Exhibit DCC No. 1” and exhibit 
“Watson No. 1” under the column headed “Weights Charged”. 
Whereas in fact the defendant only received and was only charge¬ 
able with the weights shown in the column in said three exhibits 
under the heading “Actual Weight”, and which is summarized in 
the statement filed with these exceptions and marked “Exceptant’s 
Exhibit No. 1”. 

19. Because the special auditor erred in finding that the plaintiff 
was entitled to charge against the defendant the weights shown in 
said three exhibits “DCC No. 1”, “Part of DCC No. 1” and “Watson 
No. 1” under the column headed “Weight Charged” after sheet 
18 of said exhibits, because there was no sufficient proof and no 
proof that the cars actually delivered contained the weights which 
the plaintiff charged against the defendant. 

20. Because the special auditor erred in not finding that the 
burden of proof was upon the plaintiff to show the quantity of 
materials delivered by it to the defendant, and in finding that the 
plaintiff had actually delivered materials of the weight charged in 
the plaintiff’s declaration. 

21. Because during the course of the taking of testimony before 
the said Louis A. Dent while auditor of the Supreme Court of the 
District of Columbia, and before the reference to the said Louis • 

A. Dent, as special auditor, he erred in his rulings in the 

116 admission and exclusion of evidence in his rulings upon 
questions of law in the following particulars: 

a. The auditor erred in admitting certain papers in evidence 
before him as will be seen from pages 73 and 74 of the testimony 
taken before the auditor and filed with his report, exception to 
which was duly taken as will be seen by reference to pages 73 and 
74 of said testimony for greater particularity. 

/>. The auditor erred in admitting certain books in evidence as 
will he seen from pages 94 and 95 of said testimony, exception to 

7—3226a. 
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which was duly taken, as will be seen by reference to pages 94 and 
95 of said testimony and reference to which is hereby made for 

greater particularity. . 

c. The auditor erred in admitting certain entries and certain 
books referred to at page 98 of said testimony, nnd exception to 
which was duly taken as will be seen from page 98 of said-testimony, 
reference to which is hereby made for greater certainty. 

d. The auditor erred in admitting exhibits “Nash No. 3. &nd 
“Nash No. 4” referred to at page 170 of the testimony, exception to 
which was duly taken and reference to said page 170 is hereby made 
for greater particularity. 

e. The auditor erred in admitting in evidence certain orders men¬ 
tioned on page 112 of said testimony, exception to which was duly 
taken as will he seen by reference to pages 112 and 113 of said 
testimony for greater particularity. 

/. The auditor erred in allowing the witness Hawn to prove the 
custom of the plaintiff Company in making deliveries of 
117 materials ordered from the plaintiff as proof of any of the 
claims made in the declaration, exception to which was duly 
taken as will appear from pages 180 and 181 of the testimony filed 
with the auditor’s report, reference to which is hereby made for 
greater certainty. 

g. The auditor erred in admitting in evidence the Bill of Par¬ 
ticulars filed with the plaintiff’s declaration exception to which was 
duly taken, as will appear from page 188 of the testimony filed 
with the auditor’s report, reference to which is hereby had for 
greater certainty. 

h. The auditor erred in admitting in evidence the papers re¬ 
ferred to on page 198 of the testimony filed with the auditor’s 
report, exception to which was duly taken and reference to said 
page 196 is hereby made for greater particularity. 

i. Because the auditor erred in admitting the reports referred 
to on pasre 316 of said testimony, exception to which was duly taken 
and reference to said page 316 being hereby made for greater 
particularity. 

j. Because the auditor erred in allowing the following question 
to he asked and the following answer to be given, exception to 
which was duly taken. 

0. Will vou state. Mr. Fetter, whether or not this sentence re¬ 
ferred to. that the inspection and count of the mill as to sacks 
should he % final and govern, was in every quotation sent to Mr. 
Lincoln during the period referred to? A. Yes, it was. 

The exception was made to state the question on the ground 
that it was not competent for the witness to state the con- 
118 tents of anv quotations sent to Mr. Lincoln after the pro¬ 
duction of the auotations themselves. 

k. The auditor erred in refusing to allow the defendant to offer 
proof und°r his notice of recoupment as will appear from the 
auditor’s rulings on pages 633 and 634 of said testimony, excep¬ 
tion to which ruling was dulv taken and reference to said page9 
633 and 634 being hereby made for greater certainty. 




VIRGINIA PORTLAND CEMENT COMPANY. 


51 


l. The auditor erred in holding that the inspection and count 
of the plaintiff as to the number of sacks returned by the defendant 
was conclusive and said auditor erred in refusing to allow the de¬ 
fendant to give evidence and to show that the plaintiff had failed 
to give proper credit for sacks returned as will appear from his 
rulings on pages 675, 678 and 679 of the testimony filed w T ith the 
auditor’s report, exception to which was duly taken and reference 
to said pages of said testimony is hereby made for greater certainty. 

m. The auditor erred in refusing to allow the witness Chesterman 
to prove the number of sacks returned to the plaintiff by the defend¬ 
ant for which the defendant was not given proper credit as will 
appear from pages 689 and 690 of the testimony filed with the audi¬ 
tor’s report, exception being duly taken to the auditor’s ruling in 
that respect, and reference to which is hereby made for greater 
certainty. 

?i. The auditor erred in holding that the defendant could not 
impeach the plaintiff’s count of sacks returned except by showing 
first that the plaintiff’s count was unreliable, to which ruling 

119 the defendant excepted as will appear from page 696 of said 

testimony, reference to which is hereby made for greater 

«/ ' 

particularity. 

o. The auditor erred in ruling that the defendant could not im¬ 
peach the plaintiff’s count of bags returned as will appear by his 
rulings on pages 721, 723 and 724 of said testimony, exception to 
which rulings was dulv taken and reference to said pages of said 
testimony is hereby made for greater certainty. 

p. The auditor erred in allowing the plaintiff to ask the witness 
testimony on cross-examination if the defendant did not sell cement 
to its customers without weighing the same and if the defendant 
did not charge for said cement at the rate of 95 pounds to the sack 
and in allowing the said Chesterman to answer said question to the 
effect that such cement was sold without being weighed and was 
charged for at the rate of 95 pounds to the sack to which ruling the 
defendant objected on the ground that it was immaterial and ex¬ 
cepted to as will appear from page 864 of the testimony reference 
being hereby made to said page of said testimony. 

a. The auditor erred in ruling that the defendant was not en¬ 
titled to offer any proof under his notice of recoupment as wilt 
appear by reference to the testimony filed with the auditor’s report 
at pages' 930. 931 and 932, exception to which ruling was duly 
taken and reference to said pages of said testimony is hereby made 
for greater particularity. 

22. The defendant/an exceptant, further excepts to the amount 
of the fee charged by the said Txmis A. Dent, as special auditor, 
including the costs of taking testimony, 

120 First, Because said charge is excessive. 

Second. Because all that the said Louis A. Dent, as special 
auditor, is entitled to charge for is work done bv him since the 
order of reference to him as special auditor, which is simply the 
making up of his account and report. 
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Third. Because the testimony filed with the auditor’s report 
as will appear from an inspection of the same consists of a large 
mass of wholly unnecessary and useless statements of the said audi¬ 
tor and of colloquy between counsel and other matters that were 
not necessary to be stenographically reported and transcribed. 

L. P. LOVING, 

M. J. COLBERT, 
Attorneys for Defendant. 


District of Columbia, To nit: 

Personally appeared before me a Notary Public in and for the 
District of Columbia, aforesaid, S. Dana Lincoln, who being first 
duly sworn, deposes and says that he has read the foregoing excep¬ 
tions and states that the same are not filed for delay and that the 
allegations of fact in said exceptions contained are true to the best 
of his knowledge and belief. 

S. DANA LINCOLN. 


Subscribed and sworn to before me this 16th day of September 


1915. 


WARREN HELPHENSTEIN, [seal.1 

Notary Public, D. C. 


121 Washington, D. C., September 16, 1915. 

I, Michael J. Colbert, do hereby certify that I am one of the attor¬ 
neys and of counsel for the defendant in the above entitled cause and 
do further certify that in my opinion the matters of law stated in 
the foregoing exceptions are well founded in law. 

MICHAEL J. COLBERT, 
Attorney for Defendant, S. Dana Lincoln. 


(Here follows statement marked pages 122 and 123.) 
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124 Motion to Strike Out and Overrule Exceptions, &c. 

Filed October 4, 1915. 

******* 

t 

^Now conies the plaintiff, the Virginia Portland Cement Company, 
a corporation, by its counsel, McLanahan, Burton and Culbertson, 
and prays that this Honorable Court strike out and overrule each 
and singular the exceptions filed on the 16th day of September, 
1915, by the defendant in this cause to the report of the Special 
Auditor, Louis A. Dent, Esquire, appointed by this Honorable 
Court under and by virtue of the provision of section 254 of the 
Code of Law of the District of Columbia, upon the ground that 
said exceptions do not point out particularly the item or items in 
said report and account excepted to and for the further reason that 
the grounds for said exceptions are not stated and upon the further 
ground that said exceptions are general, immaterial and frivolous 
and are not well founded in either fact or law and do not comply 
with the statute in that behalf made and provided. 

Setting forth more specifically its objections to said exceptions 
and following the numbering and lettering adopted by exceptant 
the plaintiff, by said counsel, specifies the following objections to 
said exceptions, which are here stated not in lieu of, but in addition 
to, the objections hereinbefore made: 

1, 2. The plaintiff herein prays that this Honorable Court strike 
out and overrule the first and second exceptions of the defendant 
upon the ground that the above entitled cause was properly 

125 referred to Louis A. Dent, Esquire, as Special Auditor under 
Section 254 of the Code of Law of the District of Columbia 

and that he had jurisdiction to take cognizance of said case under 
the reference of the cause to him; and upon the further ground 
that on the 17th day of October, 1914, the following entry appears 
upon the minutes of this Honorable Court (M 61 p. 65): 

No. 56920. At Law. 

Virginia Portland Cement Company, A Corporation, Plaintiff, 

vs. 

S. Dana Lincoln, Trading as and Doing Business under the Firm 
Name of National Mortar Company, Defendant. 

“Upon motion of plaintiff and consent of defendant by their 
respective attorneys of record now in open court, it is ordered that 
this cause be and the same hereby is, referred to the Auditor of this 
Court, to audit and state the account and the dealing between the 
plaintiff and the defendant, and to report the same with his con¬ 
clusions, to this Court with all convenient speed 
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and upon the further ground that on the 6th day of July, 1915, 
the following entry appears in the minutes of this Honorable 
Court (M 62, p. 50): 

At Law. No. 56920. 


Virginia Portland Cement Company, A Corporation, Plaintiff, 

vs. 

S. Dana«Lincoln, Trading as and Doing Business under the Name 
of National Mortar Company, Defendant. 


“Upon motion of plaintiff by its attorneys of record it is ordered 
that this cause be, and hereby is, referred to Txniis A. Dent as 
Special Auditor to complete the auditing and stating of accounts 
already begun by him as Auditor, and to report his findings to 
this Court;” 


and upon the further ground that said first and second exceptions 
came too late, the proper time for noting the same being at the 
time the order was entered upon the minutes of this Honorable 
Court. 

126 3. Plaintiff prays that this Honorable Court strike out and 
overrule the third exception of the defendant upon thh 

ground that legal and proper notice of 'the filing of the Special 
Auditor’s report herein was given to the defendant; upon the further 
ground that the defendant had actual notice of the filing of said 
Special Auditor’s report as will appear from affidavits of counsel 
for the defendant now on file in this cause and from the affidavit of 
counsel for the plaintiff filed with and made a part of this motion; 
and upon the further ground that said third exception has been 
waived by the defendant. 

4. Plaintiff prays that this Honorable Court strike out and over¬ 
rule the fourth exception of the defendant upon the ground that 
counsel for the defendant consented to refer this cause to the Audi¬ 
tor of this Court, giving to said Auditor power to report his con¬ 
clusions as will appear from the minutes of this Honorable Court; 
upon the further ground that the defendant bv his own evidence 
admits upon the record of this cause an account stated; upon the 
further ground that the law provides that the course of proceedings 
before the Auditor shall be the same as in cases in equity referred 
to him; and upon the further ground that the law vests in the 
Auditor of this Court power to find an account stated if supported 
by evidence. 

‘ 5. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the fifth exception of the defendant upon the ground that it 
appears from the declaration and particulars of demand filed in this 
cause and from the Special Auditor’s report filed herein that such 
exception is not true in fact. 

6. Plaintiff pravs this Honorable Court to strike out the 

127 sixth exception of the defendant upon the ground that the 
statement of fact therein is not true, the fact being that the 
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costs in the case are for the stenographic records in the case and 
for the services of said Louis A. Dent after his retirement from 
the office of Auditor of the Supreme Court of the District of Colum¬ 
bia; the facts upon which this statement are based are more fully 
set forth in the affidavit of counsel for the plaintiff attached to this 
motion and made a part hereof. 

7. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the seventh exception of the defendant upon the ground that 
the charge of bias and prejudice in Louis A. Dent, Esquire, as 
Special Auditor is false and untrue as has already been fully set 
forth in affidavits filed in this cause and as appears from the record; 
and upon the further ground that said question of bias and preju¬ 
dice was passed upon by Mr. Justice Stafford at the time this cause 
was referred to said Dent as Special Auditor and no exception was 
taken to said ruling. 

8. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the eighth exception of the defendant upon the ground that the 
statement of fact therein is not true as appears from the record filed 
in this cause; on the contrary, said record shows that many pages 
of the record were filled up by applications for continuances by 
counsel for the defendant, by speeches of defendant s counsel making 
irrelevant, unnecessary and technical objections, by lettters copied 
in the record at request of defendants counsel, and "by the unneces¬ 
sary and immaterial testimony offered by the defendant and ad¬ 
mitted hv the said Dent at the earnest solicitation of said 

128 counsel for the defendant in order that the defendant might 
have every opportunity to make out a defense if he had one 
and upon the further ground, as appears from affidavit of counsel 
for the plaintiff attached hereto and made a part of this motion, 
that upon a number of occasions during the course of the hearings 
said Auditor and counsel for the plaintiff requested that certain 
conversations be eliminated from the record in order to save expense, 
hut that counsel for the defendant insisted that the record in this 
case be fully reported and that everything be taken down. 

9. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the ninth exception of the defendant upon the ground that the 
defendant by his consent gave said Louis A. Dent, Esquire, power 
to record his conclusions in this cause; upon the further ground 
that no objection was made at the time of the hearing in this cause 
nor at the time of the reference herein to the authority of said Dent 
to pass upon said Questions of law; upon the further ground that 
said Dent had authority in law to pass upon questions of law 
arising in the ca«e, and upon the further ground that the course 
of proceedings before the Auditor are to be the same as in cases in 
equity referred to him. 

10. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the tenth exception of the defendant upon the ground that 
same is general, frivolous, immaterial and argumentative; upon the 
further ground that interest was one of the facts submitted by the 
reference to said Louis A. Dent for his determination and that he 
had power either to allow it or not as the evidence justified, and 
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upon the further ground that the said finding of interest by 

129 said Dent could have been, but in fact has not been excepted 
to, by the defendant in this cause; and upon the further 

ground that under the statute the Auditor or -Special Auditor is in 
the first instance charged with the performance of the duties of the 
jury with respect to findings of fact, as he is in the first instance 
charged with the duty of the judge in reaching conclusions of law. 

11, 12 and 18. Plaintiff prays this Honorable Court to strike out 
and overrule the eleventh, twelfth and thirteenth exceptions of the 
defendant upon the ground that said exceptions are general, im¬ 
material and frivolous and fail to point out the item or items ex¬ 
cepted to and fail to state the grounds for said exceptions and upon 
the further ground that the documents and papers filed in this cause, 
submitted by the defendant himself, show conclusively that the goods 
referred to in the Particulars of Demand in this cause were delivered 

by the plaintiff to the defendant. 

' 14. Plaintiff prays this Honorable Court to strike out and overrule 
the fourteenth exception of the defendant upon the ground that said 
exception is indefinite in that it does not state the contract of which 
breach is complained nor state the time or the nature thereof, nor 
does it state the grounds for said exception; and upon the further 
ground that there is no evidence in this cause of a breach of con¬ 
tract by the plaintiff, but on the contrary the defendant showed by 
his own testimony that he had been constantly guilty of a breach 

of contract. * , 

15. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the fifteenth exception of the defendant upon the ground that 
it is indefinite, frivolous and immaterial and fails to point 

130 out the particular item or items excepted to and upon the 
further ground that it states no reason or grounds for said 

exception and upon the further ground that no competent evidence 
was offered by the defendant to substantiate the claim made in said 
exception, but that said defendant admitted by his own evidence 
that the finding of said Auditor was true. 

16 and 17. Plaintiff prays this Honorable Court to strike out and 
overrule the sixteenth and seventeenth exception- of said defendant 
upon the ground that they are indefinite, general and frivolous and 
fail to point out the particular items excepted to; upon the further 
ground that they do not state the reason and grounds for said 
exceptions; upon the further ground that the figure six hundred 
thirty-four dollars and ninety-four cents ($634.95) referred to in 
said seventeenth exception is not found in the report of said Dent, 
but is a calculation of a witness and employee of the defendant and 
is not supported by competent evidence, and upon the further 
ground that the contracts between plaintiff and defendant show 
conclusively that the inspection and count of the plaintiff were to 
be governed with reference to sacks returned and that, therefore, 
all evidence relating to the count of sacks made by the defendant 
was incompetent and cannot, as a matter of law, be considered in 
this case. 
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18 and 19. Plaintiff prays this Honorable Court to strike out 
and overrule the eighteenth and nineteenth exceptions of the defen¬ 
dant upon the ground that they are based upon exhibits offered on 
behalf of the defendant and insufficiently proved; upon the further 
ground that there was absolutely no proof offered by the 

131 defendant of the weights and figures on said exhibits after 
the eighteenth sheet of said exhibits which supported his 

claims; upon the further ground that the heading “actual weight” 
was ruled out by the Auditor as misleading and his ruling con¬ 
sented to by counsel for the defendant; upon the further ground 
that the defendant’s own testimony and the testimony of his wit¬ 
nesses show that such figures contained in said exhibits as tend to 
support his claims are unreliable and incorrect; upon the further 
ground that said exceptions are not taken to the report of the 
Special Auditor; upon the further ground that Exceptant’s Exhibit 
No. 1 is argumentative, prepared by defendant’s emplovee and not 
supported by competent testimony; and upon the further ground 
that said exceptions fail to point out particularly the item or items 
in the Special Auditor’s report excepted to and that they state no 
ground for said exceptions and that they are general, immaterial 
and frivolous and are not justified either in law or in fact. 

20. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the twentieth exception of the defendant upon the ground that 
it is not true as will appear from the record in this cause; on the 
contrary the Auditor held that the burden was upon the plaintiff 
to make out a prima facie case and upon the further ground that 
said objection, even if justified in fact, has been waived by the 
defendant in offering evidence sufficient in itself to prove the plain¬ 
tiff’s contentions. 

21. Plaintiff prays this Honorable Court to strike out and over¬ 
rule the twenty-first exception of the defendant and each and every 
subdivision thereof upon the ground that said exceptions are not 

taken to the report of the special auditor filed herein; upon 

132 the further ground that said exceptions do not point out 
the particular points of law objected to and do not state 

the grounds for said objections; upon the further ground that said 
objections have been waived by the defendant; upon the further 
ground that they do not correctly state the Auditor’s findings and 
finallv upon the ground that, apart, from the evidence referred to 
in said exceptions, the defendant himself has offered sufficient evi¬ 
dence to prove the claim of plaintiff. 

22. Plaintiff prays this Honorable Court, to strike out and over¬ 
rule the twenty-second exception of the defendant upon the ground 
that it is substantially the same as the sixth and eighth exceptions 
filed herein and upon the further ground that the statements con¬ 
tained therein are not tme as more fullv appears from the affidavit 
of counsel for the plaintiff filed with and made a part of this motion 
and because as a matter of fact counsel for the defendant must 
know that the charges of the Special Auditor are well within reason 


8—3226a. 


58 


S. DANA LINCOLN, <fcC., VS. 


and because the statements in said exception are made for personal 
reasons as will appear from an affidavit of said Special Auditor 
heretofore filed herein. 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for the Plaintiff . 

Affidavit of William S. Culbertson . 
******* 
District of Columbia, ss: 

William S. Culbertson, being duly sworn according to 

133 law, deposes and says: That he is one of the counsel for the 
plaintiff in the above entitled cause and conducted the pro¬ 
ceedings therein and is familiar therewith; that on the 12th day 
of August, 1915, he received from Louis A. Dent, Esquire, a written 
notice that said Dent would file his report in the above entitled 
cause on the 13th day of August, 1915, and that said notice was 
accompanied by a copy of said report. 

Affiant is informed by said Dent and by Mr. Levensaler, one of 
the assistant clerks of the Supreme Court of the District of Columbia, 
and believes and upon said information and belief states the fact to 
be that said report and exhibits were filed on the 13th day of August, 
1915; affiant further upon said information and belief states the 
fact to be that an entry was made upon the docket of this court on 
the 13th day of August, 1915, to the effect that said report and 
exhibits therein had been filed, and that the filing stamp of this 
Honorable Court, being in substance “Filed August 13, 1915, John 
R. Young, Clerk/’ was stamped upon said report and said exhibits; 
affiant further states upon said information and belief the fact to 
be that one of the assistant clerks of this Honorable Court some 
time after the filing of said report and exhibits discovered that there 
was not a sufficient deposit of costs to cover the filing of said report. 
He thereupon gave notice to counsel for the plaintiff that the costs 
were in arrears, and said costs were paid on the 17th day of August, 
1915. Upon the payment of said costs said Clerk without the per¬ 
mission of this Court, without authority in law and without the 
knowledge of counsel for the plaintiff changed the filing date 

134 on said docket and on said report and on said exhibits from 
the 13th to the 17th day of August, 1915, as this affiant is 

informed and believes as aforesaid. 

Affiant states that he has in person examined the docket in this 
case and that it shows an erasure of the date in front of the item 
recording the filing of the Auditor’s report herein and that over 
said erasure is written the figure “17”; that upon the report itself 
and upon some of the exhibits the figure “3” is clearly visible under 
the figure “7” in the filing stamp, the regular filing" stamp having 
been written over with a pen dipped in red ink. 

Affiant is informed by Louis A. Dent, Esquire, and believes and 
upon such information and* belief states the fact to be that said 
Dent has charged in this case only for stenographic services and 
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such services as he has rendered since his retirement from the office 
of the Auditor of the Supreme Court of the District of Columbia; 
affiant further states upon said information and belief the facts to 
be that said Dent has kept a detailed record of the time spent in 
checking up the exhibits and in preparing his said report in this 
cause and said record is available for the inspection of the Court 
if it is desired. 

Affiant states that as counsel for the plaintiff he made every 
effort during the hearing of this cause to prevent the accumulation 
of a large record and that upon a number of occasions, as the record 
will show, he conceded continuances to the defendant upon the 
solemn promise of defendant’s counsel that certain information 
would be furnished from the defendant’s records which would make 
unnecessary the taking of a great part of the testimony 
which was subsequently taken; affiant states that the state¬ 
ments which counsel for the defendant agreed to furnish 
were not furnished and that it was, therefore, necessary for the 
plaintiff to produce elaborate proofs of facts which were not seri¬ 
ously in dispute in the case and that in this connection also the 
numerous technical objections — defendant made a voluminous rec¬ 
ord necessarv. 

%j 

Affiant further states that the first sixtv-six pages of the record 
were taken up with applications of the defendant for delays and 
continuances and that frequently throughout the entire record many 
pages were consumed by speeches of counsel for the defendant setting 
forth technical objections and offering irrelevant and incompetent 
testimony including letters. 

Affiant further states that he, as well as the Auditor, upon a num¬ 
ber of occasions objected to irrelevant and unnecessarv remarks and 
comments being included in. the record, but that counsel for the 
defendant insisted that the record in this case be full in every detail 
and that every thing be taken down. 

WILLIAM S. CULBERTSON. 


Subscribed and sworn to before me this 2nd day of October A D 
1915. 


BERENICE H. BROY, 

Notary Public, D. C. 


136 Supreme Court of the District of Columbia, 

Saturday, November 13, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Upon hearing the motion of defendant filed herein bv its At¬ 
torneys of record to strike out the report and account of Louis A 
Dent, as special auditor, filed herein, it is considered that said mo^ 
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tion be, and it hereby is denied, without prejudice to defendant to 
present the same questions by exceptions to the said report, leave so 
to do l>eing hereby granted. 


Tender by Special Auditor of Information as to Ilis Fees. 

Filed November 16, 1915. 

******* 

Comes now Louis A. Dent, Special Auditor appointed by the Court 
in the above entitled cause, in view of the exceptions tiled *o his fees 
by counsel for the defendant, and tenders himself for examination 
under oath, as to the subject of said fees, either as a witness upon 
call of the parties or their counsel, or as an officer of the Court upon 
call of the Court. 

LOUIS A. DENT, 

Special Auditor . 


137 Motion for Rule on Louis A. Dent, &c. 

Filed January 8, 1916. 

******* 

Comes now the defendant, by his attorney, and moves the Court 
for a rule on Louis A. Dent, special auditor appointed herein, to 
require him to appear in court and orally give information con¬ 
cerning the amount of his charges and fees as such special auditor, 
and for cause refers to the affidavit attached hereto. 

WHARTON E. LESTER, 

Attorney for Defendant. 


Affidavit of Lucas P. Loving. 

* * * * * * * 

District of Columbia, ss: 

I, Lucas P. Loving, being first duly sworn according to law, make 
oath and say: I am one of the attorneys for defendant in the above- 
entitled cause. 

The said Louis A. Dent filed his report as special auditor in the 
above-entitled cause, and at the end thereof wrote the words, “Fees 
and testimony $1050, paid by plaintiff ,J , intending thereby to rep¬ 
resent that his charges for such testimony and his fees amount to 
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$1,050.00 and that the same had been paid by the plaintiff. In 
and by his said report the said Dent, as special auditor, finds in favor 
of the plaintiff, and if said report is sustained the defendant may be 
required to pay the fees and charges of such auditor, by reason 
138 whereof the defendant desires to know for what such charges 
are made, in order that he may properly present his excep¬ 
tions thereto. He believes that the said Dent, as special auditor, is 
without authority to fix his own charges in the matter, hut that the 
same are to be fixed by the Court, and has so advised his client. Ho 
endeavored to ascertain from the said Dent what part of said charges 
were fees, and how much he paid for testimony, and to that end 
wrote him as follows: 


“November 5, 1915. 

Mr. Louis A. Dent, Woodward Building, Washington, D. C. 

Dear Sir: Referring to the case of the Virginia Portland Cement 
Company against S. Dana Lincoln, we find noted upon yoqr report, 
as Special Auditor, the following item as costs of the Auditor: 

“Fees and Testimony. $1,050.00 

% 

We would like to know what part of this amount represents vour 
charges and what portion represents the stenographer’s bill for tak¬ 
ing testimony. 

As our motion to strike out the report is set down for hearing on 
Saturday, the 6th instant, and as it is important for us to have the 
exact amount of these two items of expense, we would thank you 
to give us the information asked for as soon as possible. 

Very truly yours, 

LUCAS P. LOVING 
MICHAEL J. COLBERT.” 

and in reply received the following letter: 


“November 10, 1915. 

Lucas P. Loving, Esq., Michael J. Colbert, Esq., Columbian Bldg., 
City. 

Sirs: Replying to yours dated November 5th., but mailed 
139 7 o’clock P. M. November 6th. and reaching me the morning 

of Monday, November 8th., I have to say that I am quite un¬ 
aware of any consideration making it incumbent upon me to furnish 
to you in the informal manner requested the information desired by 
you in the case of the Virginia Portland Cement Co. vs. Lincoln. 

At any proper time and in any proper formal manner the infor¬ 
mation can be obtained from me under oath or otherwise, I have 


7 
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already informed Counsel for plaintiff at his request, and I presume 
he will inform the Court, that the information will be forthcoming 
at any time the Court desires to hear from me on the subject. 
Yours, 

LOUIS A.-DENT.” 


Subsequently he again wrote as follows: 

“November 12, 1915. 

Mr. Louis A. Dent, Woodward Building, Washington, D. C. 


Dear Sir: Your letter of the 10th instant, replying to our letter 
of November 5th, wherein you state that you are “quite unaware of 
any consideration making it incumbent upon me to furnish to you 
in the informal manner requested the information desired by you 
in the case of the Virginia Portland Cement Co. vs. Lincoln,” was 
duly received. 

We ask you to reconsider your position in this matter, and again 
request that you furnish us with the information desired, as set forth 
in our letter of November 5th, 1915. This request is again made 
localise of the fact that our client is materially interested, in that 
an attempt is made to charge a very large amount for your fee as 
Special Auditor, expecting the same to be taxed as costs against the 
defendant. Furthermore, if the defendant in this suit is expected 
to pay such costs, he is entitled to this information without the ne¬ 
cessity of filing a bill of discovery or instituting any other proceeding 
in Court. 

We note that you also state that “I have already informed Counsel 
for plaintiff at his request,” and request information as to why you 
refuse or will not supply counsel for the defendant with the infor¬ 
mation requested. 

When you say “that the information will be forthcoming,” if 
you mean thereby that you informed counsel for the plaintiff, we 
shall be pleased to know the reason for giving such informa- 
140 tion to the plaintiff’s counsel unless they requested the infor¬ 
mation and sought to know the amount. 


Very truly yours, 


LUCAS P. LOVING.” 


to which he received the following reply: 

“November 13, 1915. 

Lucas P. Loving, Esq., Columbian Building, City. 

Sir: I have yours of the 12th, in response to mine of the 10th, 
relative to my "fees as Special Auditor in the case of the Virginia 
Portland Cement Company v. Lincoln. 

I quite appreciate that as your client is interested in the matter 
of costs he has a right to any information pertinent and material as 
to. my fees, and I do not decline to furnish it. Inasmuch however 
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as you saw fit to file exceptions to my fees, without first making of 
me such inquiry, or any inquiry as to their reasonableness, and 
coupled that exception with other exceptions equally unwarranted 
and offensive, I regarded your request of me to furnish such infor¬ 
mation to you at this late day as impertinent and without proper 
motive, a conclusion borne out by your further insulting suggestion 
now made that the amount of my fees was controlled by an expecta¬ 
tion on my part that they would be taxed against your client. I 
therefore reply again that information as to my fees will not be 
furnished to you on your mere request, and will only be furnished 
if and when the Court, the forum in which you question them, 
directs me or suggests to me to furnish it at the hearing on excep¬ 
tions or any other time in open court or in chambers; or by me as a 
witness in the cause. 

In further response to the concluding part of your letter I direct 
your attention to the plain language of my former letter to the 
effect that counsel for plaintiff was advised by me that if information 
as to my fees was desired by the Court, such information would be 
forthcoming. I gave no intimation in my letter that such infor¬ 
mation had been requested by or furnished to counsel for plaintiff. 
As matter of fact it has not been requested by him or furnished to 
him. Being satisfied as to the reasonableness of the total amount 
of my fees neither he nor his client questioned them as to details 
and his client, as the moving party in the cause, promptly paid them 
on demand. 

The statement to counsel for plaintiff that the information 
141 as my fees would be forthcoming if and when desired by the 
Court, was made subsequent to the filing of your exceptions 
to my fees and in response to his inquiry as to whether, in view of 
your exceptions, I would be able to furnish to the Court if required 
details as to my charges. 

Yours truly, 

LOUIS A. DENT.” 

Said letters were written on or about the dates thereof by the per¬ 
sons whose names are subscribed thereto. Affiant is unable to obtain 
any information from the said Dent concerning said charges and 
cannot properly present his exceptions thereto without the infor¬ 
mation now here sought, all of which is needed by him in connection 
with said exceptions and should be disclosed by the said Dent. 

L. P. LOVING. 


Subscribed and sworn to before me this 14th day of December, 
1915. 


JOSIE A. GORMAN, [seal.] 

Notary Public, D. C. 
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Supreme Court of the District of Columbia. 

Saturday, January 8, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, pre¬ 
siding. 


Upon motion of the defendant, Louis A. Dent is this 8" day of 
January, 1916, hereby directed to appear in this court on the 
142 15" day of January, 1916, at 10 o’clock A. M. and give testi¬ 

mony concerning his charges as special auditor in this cause; 
a copy thereof to be served on him two (2) -days prior to said date. 

By the Court. _„ _ 

ASHLEY M. GOULD, 


Report of Special Auditor, 
Filed January 31, 1916. 


Louis A. Dent, being duly sworn, deposes and says that as Special 
Auditor in the above entitled cause he charged, and, upon demand of 
plaintiff, as the moving party in the cause and the reference, was 
paid by plaintiff, for his services as Special Auditor, and for ex¬ 
pense of reporting the testimony on the reference, the sum of One 
thousand and fifty ($1,050) Dollars; made up of the expense for 
reporting the testimony in the cause, Four hundred and twenty-nve 
and 24/100 ($425.24) Dollars, and his charge for his services;as 
Special Auditor. Six hundred and twenty-four and 1 6/100 ($624.- 
76) Dollars. Affiant further says that in view of the technical ob¬ 
jections interposed bv defendant, to the proof offered by plaintiff, 
he as Special Auditor was compelled to check in detail the extensive 
bill of particulars in the cause, covering over Sixteen hundred 
(1600) entries and transactions involving over Three hundred thou¬ 
sand ($300,000) Dollars and a period of Five (5) years of a run¬ 
ning account, with the voluminous record, compilations and 
143 exhibits offered by plaintiff and defendant, in order to arrive 
at an exact finding of the amount due on an accounting ; that 
this work and the digesting of the evidence and the preparation of 
the account and his exhaustive report occupied him between the 19th 
dav of July and the 12th day of August, 1915 both inclusive, four¬ 
teen full davs of Eight hours a day or one hundred and twelve (112) 
hour* • that'he computed his own services and office expenses worth 
the sum of Six and a quarter dollars ($6.25) per hour; that upon 
this basis his charge would have been Seven hundred ($700) for‘his 
services as Special Auditor, making a total fee of E1 ^en hundred 
and twenty-five and 24/100 Dollars or Seventy-five ($/5) Dollars 
in excess of the amount charged. 
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Affiant further says that in view of the balance on the accounting 
actually involved in the suit it was not possible to charge full value 
for services rendered, and he accordingly reduced the charge for his 
services to the amount heretofore stated, Six hundred and twenty-five 
($625) Dollars approximately, or at the rate of Five and 58/100 
Dollars ($5.58 per hour) for his sendees as Special Auditor, and in¬ 
cluded no charge for the services rendered by him as Auditor of the 
Court, partly while receiving fees and partly while receiving salary, 
viz: from the 17th day of February to the 11th day of May inclusive, 
particularly for the reason that the services rendered by him a 9 
Auditor were solely in hearing the evidence and at the conclusion 
of the case, preliminary to the preparation of the account and re¬ 
port, it was in any event necessary for him while acting as Special 
Auditor to fully read the evidence and digest the same. 

144 Affiant further says that the time given to the case- by the. 

Auditor on the hearings in addition to the reduction in the 
charge of the S'pecial Auditor, on the same basis would have approx¬ 
imated the sum of Four hundred ($400) Dollars in excess of the 
fee actually charged. 

Affiant further says that he has in his possession his original 
vouchers for the payment for stenographic report of the testimony 
and the original sheets from his engagement book, showing the en¬ 
tries therein made from day to day, of the time employed by him as 
Special Auditor as aforesaid, all of which he is willing to produce 
if desired. 

LOUIS A. DENT. 


Subscribed and sworn to before me this 31" day of Jan. 1916 
A. D. 


J. R. YOUNG, 


CVk. 


%F. E. CUNNINGHAM, 

Assft CVk. 


Supreme Court of the District of Columbia. 

Monday, January 31, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

******* 

This cause coming on to be heard upon the Return of the Special 
Auditor to the Rule to show cause, it is considered that said Rule be, 
and the same hereby is, discharged without prejudice to the right 
of the defendant to question the reasonableness of the ex- 
145 penses charged by said special Auditor. 


9—3226a. 
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Motion for Judgment. 

Filed May 3, 1916. 

******* 

Now conies the plaintiff, the \ irginia Portland Cement Company, 
a corporation, by its attorneys of record, and prays this Honorable 
Court to enter judgment against the defendant, S. Dana Lincoln, 
trading as and doing business under the name of the National 
Mortar Company, in accordance with the report and account of the 
Special Auditor, Louis A. Dent, Esquire, filed in this cause on the 
17th dav of August, 1915. 

Plaintiff, by said counsel, assigns the following grounds for this 

motion: # # 

1. That the exceptions to said special auditor’s report hied by the 
defendant on the 16th day of September, 1915, are general, im¬ 
material. frivolous and not well founded in fact or law as more fully 
set forth in the motion of the plaintiff hied herein, on the 4th day 
of October, 1915, to strike out and overrule said exceptions; said 
motion and the grounds therein stated for striking out and over¬ 
ruling said exceptions being hereby expressly referred to and made 

a part of this motion for judgment. 

2. That the defendant, in presenting his case before said Special 
Auditor, offered no competent evidence which in law constitutes a 
defense to the plaintiff’s case or which would warrant a court in sub¬ 
mitting said case, or any part thereof, to a jury. 

146 3. That the record in this case shows, and said Special 

Auditor found, an account stated between the plaintiff and 
defendant, and the evidence and said report show that the defendant 
made no objection to said account stated within a reasonable time. 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Plaintiff. 


Messrs. Lucas P. Loving, Michael J. Colbert, W barton E. Lester, 

Attorneys for Defendant. 

«/ 

Please take notice that the foregoing motion will be set down for 
hearing in Circuit Court Number 2 before Mr. Justice Stafford on 
Saturday, the 6th day of May, 1916, or as soon thereafter as counsel 

can be heard. _ 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Plaintiff. 

Service accepted this 1st day of May, 1916. i. 

WHARTON E. LESTER, 

M. J. COLBERT, ▼ 

Attorneys for Defendant. 
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147 Supreme Court of the District of Columbia. 

Friday, May 26, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Upon consideration of the Motion of plaintiff filed herein on May 
3, 1916, to assign a day certain to hear plaintiff's Motion for judg¬ 
ment, filed herein on May 3, 1916, and plaintiff’s Motion to strike 
out and everrule defendant’s exceptions to the report of the Special 
Auditor in the above entitled cause, filed September 16, 1915, it is 
ordered that said Motion be, and it hereby is overruled. 


Memorandum. 

Filed July 24, 1917. 

******* 

Upon consideration of the defendant’s objections and exceptions 
to the report and accounting of Louis A. Dent as Special Auditor, 
and of the oral arguments thereon, the Court is of opinion that: 

Exceptions 1, 2, 3, 4, 6, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 22 
must be overruled; 

Exceptions 5 and 10 must be overruled, without prejudice; 

Exceptions 7, 8, 9 and 11 must be stricken out; 

All of Exceptions 21, except Sub-division J, must be 
148 stricken out; Subdivision J of Exception 21 must be over¬ 
ruled ; and it is so ordered. 

F. L. SIDDONS, 

Justice. 

July 24, 1917. 


Supreme Court of the District of Columbia. 

Tuesday, July 24th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. fe’iddons, 
Justice presiding. 

******* 

Upon consideration of defendant’s objections and exceptions filed 
herein by his attorneys to the report and accounting of Louis A. 
Dent, as Special Auditor, heretofore argued by attorneys for the 
' respective parties and submitted to the Court, it is ordered that ex¬ 
ceptions one, two, three, four, six, twelve, thirteen, fourteen, fifteen, 
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sixteen, seventeen, eighteen, nineteen, twenty and twenty-two, be, 
and the same are hereby severally overruled. Further it is ordered 
that exceptions five and ten, be, and the same are hereby overruled, 
without prejudice. 

Further it is ordered that exceptions seven, eight, nine and eleven, 
be, and the same are hereby stricken out. 

Further it is ordered that all of exception twenty-one, except Sub¬ 
division J, be, and hereby is stricken out and subdivision J of said 
exception is hereby overruled. 

149 Memorandum by Court. 

Filed August 10,1917. 

******* 

Upon consideration of the defendant’s objections and exceptions 
to the report and accounting of Louis A. Dent as Special Auditor, 
and of the oral arguments thereon, the Court is of opinion that: 

Exceptions 1, 2, 3, 4, 6, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 22 
must be overruled; 

Exceptions 5 and 10 must be overruled, without prejudice; 

Exceptions 7, 8, 9 and 11 must be stricken out; 

All of exception 21, except Sub-division J, must be stricken out; 
Sub-division J of Exception 21 must be overruled; and it is so 
ordered. 

And the defendant duly noted his exceptions to the action of the 
Court in overruling exceptions Nos. 1, 2, 3, 4 and 21, which excep¬ 
tions w r ere allowed; and on motion the defendant is hereby granted 
thirty days in which to amend his exceptions Nos. 5, 10, 11, 12, 13, 
15, 16, 17 and 20; which amendments are to point out specifically 
and precisely the grounds of such exceptions, and show what ship¬ 
ments, if any, were short in weight, and the number of sacks re¬ 
turned for w r hich credit was not given, and leave is hereby granted 
the defendant to move the Court to tax the fees and charges of the 
Auditor. 

F. L. SIDDONS, 

Justice. 

Aug. 10, 1917. J 

150 Supreme Court of the District of Columbia, 

Friday, August 10th, 1917. 

Session resumed pursuant to adjournment, Hon. William Hite, 
Justice, presiding. 

******* 

Upon the oral motion of defendant and without objection of 
plaintiff by their respective attorneys of record, it is ordered that the 
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order of court made herein on July 24th, 1917, be and the same is 
hereby amended by adding thereto the following, to wit: 

And the defendant duly noted his exceptions to the action of the 
Court in overruling exceptions Nos. 1, 2, 3, 4 and 21, which excep¬ 
tions were allowed; and on motion the defendant is hereby granted 
leave to amend his exceptions Nos. 5, 10, 11, 12, 13, 15, 16, 17 and 
20; which amendments are to point out specifically and precisely 
the grounds of such exceptions, and show what shipments, if any, 
were short in weight, and the number of sacks returned for which 
credit was not given, and leave is hereby granted the defendant to 
move the Court to tax the fees and charges of the Auditor, said ex¬ 
ceptions to be amended within thirty days from this 10th day of 


August, 1917. 




151 

Amended Exceptions. 




Filed September 13, 1917. 



* * 

* * * * 

* 

♦ 


Comes now the defendant, by his attorneys, and by leave of Court 
in this behalf first had and obtained, hereby amends certain of the 
exceptions heretofore filed by him to the report and account of the 
special Auditor filed in this cause as follows: 

5. He amends his exception numbered 5 to read: 

Because the said Auditor has found for the plaintiff in a sum in 
excess of the amount claimed in its declaration, in that said declara¬ 
tion claims the sum of $8,662.55, with interest on each and every 
item from the date on which each became due, according to 'the 
particulars of demand thereto attached and made part thereof, 
whereas the said particulars of demand does not show when each and 
every item or any item thereof became due, and the said Auditor in 
his said report has allowed plaintiff the sum of $9,173.29 with in¬ 
terest thereon from April 15, 1913, and has also allowed interest on 
interest, or compound interest, on the amounts charged from time 
which he found due to plaintiff from defendant which said interest, 
so compounded as aforesaid, amounts to more than $600.00, the 
exact items and amount thereof being unascertainable except by 
voluminous calculation, as will appear by inspection of the schedule 
attached to said report and being a part thereof; and this defendant 
says that the total amount of interest so allowed can not be segre¬ 
gated and can be determined only by a re-reference of this 
152 cause for further report; and he further says that the Auditor 
erred in allowing plaintiff any sum or sums as interest; that 
the claim against the defendant is an open account, which does not 
bear interest, and that he is entitled to have the question of interest 
decided by a jury. 

10. He amends exception numbered 10 to read: 

Because the said Auditor has allowed plaintiff interest on the 
amount he found due from defendant to plaintiff as appears from 
said report, which finds as due to plaintiff the sum of $9,173.29 
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with interest from April 15, 1913, and because the said Auditor has 
allowed interest on the several amounts forming a part of the total 
he found due the plaintiff, and has allowed interest on interest or 
compound interest, aggregating a large sum as shown by his said 
report, the items thereof being unascertainable except by a re- 
reference of this cause, whereas the plaintiff is not entitled to any 
interest, and this defendant prays that the question whether or not 
he should be charged with interest, and if so, on what amounts, he 
submitted to a jury. 

11-12-13. He amends exceptions numbered 11, 12, and 13 to 
r6fld * 

Because the Auditor erred in finding that the plaintiff delivered to 
the defendant, his agent, or to any common carrier for the defen¬ 
dant, the quantities of cement alleged in the said declaration to have 
been delivered to the defendant by the plaintiff, in that the plaintiff 
shipped certain carloads of cement charged to the defendant in its 
bill of particulars on the dates hereinafter shown, wherein it charged 
defendant for the number of pounds of cement as hereinafter shown, 
whereas in truth and fact the plaintiff shipped to defendant fewer 
pounds of cement on each of said dates than so charged for as herein¬ 
after shown, all of which appears by the following statement 
153 showing the dates of the car-loads of cement charged for by 
plaintiff against defendant in said declaration and in the 
particulars of demand attached thereto, the number of pounds plain¬ 
tiff charged defendant for, the number of pounds short in each of 
said cars, and the value of the cement so charged against the de¬ 
fendant hut not shipped him by the plaintiff as follows: 




(Here follows statement marked pages 154 to 170.) 
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a t* 

67000 

1300 

* 29 

65200 

1200 

» 51 

67000 

1600 

ra a 

67000 

2100 

a a 

67000 

2100 

«* a 

67000 

4100 

« a 

57000 

2400 

Aug. 1 

65200 

1200 

19 99 

61500 

1400 

" » 

67000 

2150 

W 19 

67000 

2400 

* 19 

67000 

1100 

■ S 

57000 

4000 

.• a 

57000 

1000 

a a 

67000 

1800 

" 4 

67000 

1600 

a a 

67000 

1100 

a a 

67000 

1800 

"• 6 

67500 

6800 

a a 

67000 

2200 

" a 

67000 

3400 

a - a 

67000 

£600 

" 6 

6700C 

8240 

" a 

67000 

5800 

" 7 

87000 

2100 

a a 

67000 

100 

" 8 

67000 

400 

a a 

67000 

1960 

a a 

67000 

1000 

" 10 

670C0 

2600 

a a 

67000 

2000 

" 11 

57000 

5100 

a a 

67000 

1900 

a a 

67000 

3600 

a a 

67000 

4600 

a a 

67000 

2100 

a a 

67000 

1200 

" 12 

67000 

1800 

a a 

67000 

2200 

" 15 

67000 

1920 

a a 

46600 

2730 


# 



154 





Date 

Pounds charged for 

Pounds short 

Aug. 

13 

67000 

3000 

n 

it 

67000 

2900 

ii 

it 

60000 

6000 

•t 

n 

67000 

3000 

it 

14 

67000 

£300 

it 

H 

67000 

£600 

n 

n 

60000 

1340 

it 

15 

42400 

1300 

it 

V 

» 

67000 

3200 

it 

n 

67000 

£700 — 

n 

it 

67000 

£300 

n 

17 

60000 

6500 

it 

n 

67000 

4400 

it 

18 

67000 

2200 

it 

ti 

60000 

1440 

it 

n 

67000 

2600 

tt 

n 

60000 

2720 

it 

ti 

67000 

2800 

it 

19 

57000 

2620 

n 

it 

57000 

3120 

tt 

n 

67000 

3200 

it 

■t 

57000 

3300 

it 

it 

60000 

2800 

ti 

£0 

67000 

400 

tt 

n 

67000 

4600 

it 

n 

60000 

2700 

it 

n 

60000 

3700 

tt 

n 

57000 

£300 

n 

£1 

67000 

4£60 

it 

it 

60000 

3200 

it 

£2 

67000 

1400 

•t 

£4 

63200 

£400 

it 

n 

57000 

£100 

it 

25 

67000 

£400 

it 

n 

67000 - 

1200 

tt 

it 

57000 

4420 

it 

« 

67000 

1100 

n 

£6 

67000 

15£0 

it 

it 

67000 

1380 

it 

£7 

67000 

3500 

•t 

£6 

67000 

1580 

it 

■ 

67000 

3000 

it 

£9 

67000 

3000 

it 

n 

57000 

2000 

it 

31 

57000 

£400 

tt 

it 

67000 

5900 

Sept 

. 5 

67000 

3580 

it 

• 

67000 

5880 

n 

» 

67000 

3800 

n 

4 

67000 

£600 

it 

it 

67000 

2600 

n 

« 

57000 . 

3000 

it 

m 

57000 

1900 

n 

' 5 

67000 

3700 

•t 

7 

67000 

1800 

n 

8 

67000 

3300 

» 

10 

67000 

£200 

« 

11 

67000 

2760 

n 

1£ 

67000 

2140 


Value 

$199.79 


409.62 


166 


$609*41 






Data 


Pounds oharged i'or Pounds short 


Valua 

$609.41 


Sept. 

14 

67000 

£100 

w 

16 

. 67000 

£100 

II 

• 

1 67000 

£220 

If 

am 

17 

67000 

2200 

fw 

a 

67000 

1700 

w 

18 

67000 

1420 

n 

a 

67000 

2 £00 

n 

N 

67000 

1900 

If 

n 

67000 

1900 

If 

19 

67000 

£100 

If 

a 

67000 

4200 

w 

£1 

67000 

£300 

If 

a 

67000 

4 00 

If 

a 

67000 

2600 

ft 

ZB 

67000 

1900 

If 

a 

67000 

1600 

If 

a 

67000 

600 

If 

a 

67000 

2200 

If 

a 

67000 

700 

If 

£3 

67000 

1300 

If 

a 

67000 

600 

If 

H 

67000 

1000 

If 

£4 

*7000 

900 

If 

a 

67000 

800 

If 

£6 

67000 

SCO 

If 

£6 

67000 

1800 

If 

£9 

67000 

2600 

II 

a 

67000 

6100 

If 

SO 

67000 

£600 

w 

a 

67000 

700 

Oot. 

£ 

67000 

800 

If 

8 

76000 

8100 

If 

6 

67000 

£800 

m 

6 

67000 

1600 

if 

a 

67000 

£800 

*! 

10 

67000 

£600 

If 

a 

67000 

1700 

IV 

a 

67000 

1700 

If 

12 

67000 

2100 

•I 

18 

67000 

£800 

If 

a 

67000 

1600 

It 

a 

67000 

700 

II 

a 

67000 

1600 

II 

14 

67000 

1500 

If 

a 

67000 

1720 

If 

16 

67000 

1700 

If 

a 

57000 

1200 

n 

a 

67000 

£000 

If 

a 

67000 

100 

If 

a 

67000 

£080 

If 

17 

57000 

1820 

If 

19 

67000 

8100 

If 

a 

67000 

1100 

If 

a 

67000 

1700 

If 

£0 

67000 

600 

n 

a 

67000 

600 

If . 

£1 

57000 

£000 

V 

a 

67000 

1700 

V 

£8 

67000 

£800 * 

II 

a 

67000 

900 

If 

r 

24 

19 

§?888 1&6 

1188 


426.16 


11064.69 





Sat# 

Pound* chargsd for 

Pounds abort Tains 

#1084.69 

1800 

0©t. 25 

67000 

• ** 

67000 

1200 

II N 

67000 

2800 

N II 

67000 

700 

m * 

67000 

2900 

t " 27 

67000 

600 

f *» w 

67000 

1000 

If K 

67000 

1600 

" 28 

67000 

2800 

m » 

67000 

600 

•I w 

67000 

1620 

" £9 

67000 

2800 

n w 

67000 

700 

" / 20 

67000 

1400 

» » 

67000 

1600 

• 81 

67000 

1700 

if N 

67000 

1600 

Sot. 2 

67000 

1000 

N II 

/ " w 

67000 

1800 

67000 

600 

•» If 

67000 

1900 

" 3 

67000 

2200 

** w 

67000 

1400 

* 5 • 

67000 

600 

** m 

67000 

900 - 278.31 

9 6 

67000 

2000 

m n 

67000 

2800 

m 7 

67000 

1400 

" 9 

67000 

1800 

» w 

67000 

600 

i " »* 

67000 

1200 

* 12 

67000 

1800 

• * 

67000 

1400 

F " 18 

67000 

800 

n n 

67000 

3100 

" 14 

67000 

900 

n it 

67000 

800 

f t» if 

67000 

200 

" 18 

67000 

3700 

w •» 

67000 

660 

" it 

67000 

1600 

If N 

67000 

180 

i ft • ft 

67000 

600 

* 19 

67000 

2400 

w II 

67000 

2400 

• £0 

67000 

1480 

m n 

67000 

2600 

n n 

67000 

1900 

• 21 

67000 

1600 

m m 

67000 

790 

m it 

67000 

400 

n it 

67000 

400 

m m 

67000 

600 

* 23 

67000 

1200 

* n 

67000 

900 

R H 

67000 

1600 

■ m 

67000 

1800 

• 24 

67000 

200 

" * 25 

67000 

1700 

If H 

67000 

700 

II N 

67000 

1000 



#1312.90 


167 









Date 

Pounds charged for 

Pounds short 

Value 

$131£.90 

lor. £6 

67000 

900 

. 

19 99 

67000 

100 


" 27 

67000 

1000 


" m 

57000 

1600 


" 19 

67000 

4600 


* 19 

67000 

700 


" It 

67000 

1600 


•* ■ 

67000 

900 

% 

W M 

67000 

1200 


" » 

67000 

1200 


" « 

67000 

600 


" £8 

57000 

700 


■ ■ 

67000 

900 


■ * 

67000 

3000 


« m 

67000 

600 


• go 

67000 

2360 


it m 

67000 

1800 


m w 

67000 

1300 


m u 

67000 

1000 


Dec. 1 

67000 

900 


• 2 

67000 

1300 


** w 

67000 

1700 


* 99 

67000 

8£0 


" 3 

67000 

1800 


" « 

67000 

680 


* » 

57000 

300 


" » 

67000 

1600 


« M 

67000 

11 to 


" c 

67000 

•00 


H ■ 

67000 

600 - 

... 806.38 

* 7 

67000 

too 


n ■ 

67000 

900 


• 8 

57000* 

800~ 


*» ■ 

57000 

1000 


" 9 

67000 

2300 


M It 

67000 

1400 


" 10 

67000 

400 


It « 

67000 

2800 


" 11 

67000 

1100 


It It 

67000 

300 


" 12 

67000 

300 


•t ■ • 

67000 

200 


• 15 

57000 

300 


* 10 

57000 

800 


N It 

67000 

600 


" 19 

67000 

1600 


m m 

67000 

1600 


• it 

67000 

1600 


■ 33 

1909 

67000 

760 


Jan. 4 

67000 

900 


» 9 

57000 

1100 


■t ■ 

67000 

400 


N M 

67000 

1200 


m it 

67000 

1000 


f " 11 

67000 

1200 


it it 

67000 

1400 


N ■ 

67000 

800 


" 12 

67000 

1000 

' 

" 13 

67000 

158 

0 

200 

$1619.28 









Date Pounds charged for 


Jan. 

13 

57000 

ft 

18 

57000 

ft 

n 

67000 

ft 

n 

67000 

If 

19 

67000 

ft 

n 

57000 

tt 

it 

67000 

ft 

21 

67000 

ft 

n 

67000 

ft 

n 

67000 

If 

w 

57000 

If 

22 

57000 

If 

23 

57000 

ft 

25 

57000 

If 

26 

67000 

If 

n 

57000 

If 

27 

67000 

If 

» 

67000 

If 

it 

67000 

If 

tt 

57000 

If 

29 

67000 

If 

n 

67000 

II 

n 

57000 

tf 

30 

57000 

Peb. 

2 

67000 

it 

3 

67000 

n 

4 

67000 

it 

n 

57000 

•t 

6 

67640 

it 

it 

67640 

n 

6 

67000 

it 

it 

67000 

it 

8 

67000 

it 

9 

67000 

it 

10 

67000 

n 

11 

57000 

H 

N 

67O0O 

It 

15 

67000 

It 

n 

67000 

tl 

19 

67000 

It 

it 

67000 

II 

23 

60800 

tl 

» 

60800 

It 

» 

67000 

•1 

£4 

67000 

ft 

25 

60800 

tt 

w 

60800 

It 

w 

67000 

It 

26 

67000 

tt 

27 

57000 

It 

m 

67000 

Mar. 

2 

67000 

* 

6 

67000 

■ 

18 

67000 

» 

£0 

57000 

• 

23 

67000 

» 

24 

67000 

» 

25 

67000 

• 

* 

67000 

» 

26 

57000 


Pounds short Value 

$1519.28 

700 

1100 

1100 

100 

700 

1000 

1100 

1880 

1000 

400 

1500 

1400 

800 

1300 

500 

100 . 74.88 

1990 
1800 
2300 
1900 
1400 
1600 
1600 
1200 
1360 
1580 
2390 
330 
40 
140 
600 
500 
1200 
200 
2100 
700 
800 . 

200 

700 

2200 

2400 

600 

920 

1160 

1800 

500 

1100 

400 

950 

2300 

1300 

1000 

200 

1000 

400 

400 

2300 

1000 

100 

400 


159 


$1594.16 




Date 


Pounds charged for 


Pounds short 


Value 

$1694.16 


Mar. 


Apr. 


26 

67000 

2900 

It 

67000 

100 

27 

670C0 

3340 . 

29 

67000 

£200 

»? 

■' 67000 

2800 

n 

67000 

280 

w 

67000 

1400 

19 

67000 

4100 

•I 

67000 

2000 

20 

67000 

£800 

it 

67000 

2300 

it 

67000 

1700 

•t 

67000 

1800 - 

it 

67000 

1000 

31 

67000 

2600 

w 

67000 

1630 

It 

•>7000 

1200 

m 

67000 

1390 

it 

67000 

3400 

w 

67000 

3000 

2 

67000 

1900 

it 

67000 

1600 

it 

67000 

1200 

3 

67000 

2600 

it 

67000 

600 

n 

67000 

600 

it 

67000 

1400 

w 

67000 

2360 

It 

67000 

1700 

5 

67000 

5400 

■ 

67000 

2400 

it 

67000 

1200 

w. 

67000 

2600 

6 

67000 

3400 

w 

67000 

2600 

7 

67000 

3000 

■ 

67000 

2400 

w 

67000 

1400 

8 

67000 

1400 

m 

67000 

800 

9 

67000 

£200 

w 

47600 

8600 

w 

67000 

6600 

w 

67000 

600 

It 

67000 

1800 

It 

67000 

900 

10 

47600 

4600 

It 

67000 

1900 

It 

67000 

7100 

It 

67000 

4100 

It 

67000 

900 

It 

67000 

600 

It 

67000 

9100 

• 

67000 

200 

13 

67000 

8100 

w 

67000 

1187 

14 

67000 

800 

17 

60000 

8400 

19 

67000 

2800 


179.86 


160 


fim.ot 




Date Pounds charged for Pounds short 


*P' 

20 

0 

67000 

67000 

400 

1600 

m 

0 

60000 

4200 

m 

0 

67000 

600 

m 

£1 

67000 

2700 

it 

0 

67000 

3000 

* 

0 

67000 

£100 

n 

22 

67000 

1200 

• 

n 

67000 

1600 

n 

0 

67000 

600 

n 

23 

67000 

3800 

0 

" / 
m 

0 

67000 

600 

0 

67000 

400 

0 

67000 

£000 

m 

0 

67000 

800 

m 

24 

67000 

1700 

n 

0 

60000 

700 — 

0 

26 

67000 

1200 

0 

0 

67000 

1600 

0 

0 

67000 

1500 

* 

0 

67000 

1800 

0 

0 

67000 

800 

If 

0 

' 67000 

660 

■ 

0 

67000 

1660 

m 

£7 

67000 

860 

m 

0 

67000 

600 

0 

£8 

67000 

1160 

m 

0 

67000 

5060 

m 

29 

67000 

1860 

w 

30 

67000 

1160 

May 

• 

3 

67000 

660 

4 

67000 

600 

• 

5 

67000 

900 

• 

T 

67000 

600 

n 

10 

67000 

1900 

N 

0 

67000 

1800 

0 

0 

67000 

2300 

0 

0 

67000 

800 

0 

19 

67000 

£400 

0 

0 

67000 

1800 

0 

£0 

67000 

800 

0 

££ 

67000 

1000 

0 

£4 

67000 

700 

0 

£6 

67000 

600 

0 

0 

67000 

800 

0 

£7 

67000 

1300 

0 

0 

67000 

1900 

0 

£8 

67000 

1300 

0 

0 

67000 

700 

0 

0 

67000 

400 

0 

0 

67000 

1420 

0 

£9 

67000 

400 

0 

0 

67000 

900 

0 

0 

67000 * 

£000 

0 

31 

67000 

1760 

0 

0 

67000 

1400 

0 

0 

67000 

£100 

0 

0 

67000 

700 


Value 

♦1774.02 


512.02 


$2066.04 


101 






Bata 


Pounds charged for Pounds short 


Value 

$2086.04 


June 

4 

57000 

* 

If 

57000 

If 

7 

67000 

IV 

17 

60000 

W 

N 

50000 

IV 

n 

67000 

If 

18 

50000 

w 

n 

50000 

«v 

20 

57000 

II 

21 

57000 

w 

22 

* 67000 

If 

n 

67000 

•9 

23 

57000 

ft 

i« 

60000 

If 

* 

67000 

w 

26 

57000 

w 

it 

57000 

H 

it 

67000 

If 

w 

67000 

• If 

26 

67000 

w 

•t 

57000 

ft 

it 

57000 

IV 

H 

60000 

If 

28 

60000 

If 

n 

57000 

IV 

•t 

67000 

If 

29 

40000 

If 

It 

40000 

If 

H 

67000 

If 

H 

67000 

If 

It 

67000 

II 

It 

67000 

If 

It 

57000 

If 

It 

67000- 

If 

N 

40000 

If 

m 

40000 

If 

It 

57000 

If 

It 

57000 

IV 

It 

67000 

If 

It 

67000 

If 

N 

67000 

If 

tl 

67000 

If 

w 

67000 

If 

n 

40000 

ff 

•t 

40000 

If 

it 

57000 

If 

it 

40000 

July 

2- 

67000 

If 

m 

67000 

If 

m 

67000 

ff 

it 

40^00 

If 

3 

40000 

If 

n 

40000 

If 

6 

57000 

If 

m 

67000 

•f 

it 

67000 

If 

•t 

40000 

If 

n 

40000 

If 

n 

40000 

ft 

i 

57000 


1700 
3100 
1340 
2400 
2900 
1500 
1900 
4200 
400 
3700 
800 
1800 
1300 

1500 - 178.07 

2800 
1100 
2900 
2200 
2000 
2400 
900 
1600 
4500 ' 

2400 

2100 

1000 

2000 

2200 

2000 

900 

1910 

1400 

1100 

1000 

800 

5500 

1700 

5400 

2000 

1820 

1700 

1600 

1900 

5600 

1200 

5000 

5010 

2600 

1000 

1200 

1150 

2700 

2700 

800 

400 

2100 

2700 

.2900 

5200 

2100 


162 


f 


$2264.11 







Date 


Pounds charged for Pounds short 


Value 

fSS64.ll 


July 


-J) 


7 

67000 


8600 

w 

67000 


8480 

tt 

67000 


8100 

it 

67000 


3300 

n 

40000 


8410 

n 

40000 


8900 

8 

67000 


900 

n 

67000 


1900 

w 

67000 


1700 

tt 

40000 


1600 

ft 

40000 


1100 

tt 

40000 


1900 

9 

67000 


8100 

n 

67000 


1800 

n 

67000 


3800 

n 

67000 


1100 

n 

40000 


1900 

n 

40000 


3390 

n 

40000 


8600 

ft 

40000 


3100 

n 

67000 


8660 

10 

40000 


3800 

n 

67000 


8800 

it 

67000 


8310 

tt 

40000 


3300 

tt 

40000 


8700 

IS 

40000 


1700 

N 

40000 


3800 

ft 

67000 


3100 

13 

40000 


3300 

n 

40000 


8300 

ft 

67000 


400 

14 

67000 


1610 

16 

40000 


8600 

n 

40000 


3000 

ft 

40000 


1900 

ft 

57p00 


1800 

w 

67000 


600 

17 

40000 


8800 

M 

40000 


1700 

ft 

40000 


8100 

ft 

67000 


8800 

19 

67000 


8900 

n 

40000 


8800 

■ 

40000 


1800 

SO 

40000 

• 

900 

n 

40000 


1400 

SI . 

67000 


1000 

If 

40000 


400 

se 

67000 


8800 

tt 

67000 


8900 

m 

40000 


8100 

m 

40000 


1400 

S3 

40000 


1400 

n 

40000 


1900 

m 

40000 


1900 

m 

67000 


1900 

S7 

40000 


800 

it 

40000 


1000 

i* 

* 40000 


1800 



318.6S 


8 

9 






163 


$2682.73 
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Date 

Pounds charged for 

Pounds short 

July 27 

40000 

460 

IV Vt 

67000 

1700 

" 24 

40000 

700 

w w 

40000 

1800 * 

I! It 

40000 

800 

■ 29 

67000 

100 

it ■ 

67000 

400 

•t t* 

40000 

100 

w w 

40000 

900 

" 30 

67000 

2300 

it ■ 

67000 

600 

It w 

67000 

600 

ft it 

40000 

2100 

N It 

40000 

1600 

it n 

40000 

1200 

" 31 

67000 

100 

m it 

40000 

1800 

it it 

40000 

1600 

it it 

40000 

1800 

it it 

67000 

1000 

it ft 

67000 

800 

n it 

67000 

600 

it it 

67000 

700 

it it 

67000 

1600 

ft tt 

67000 

1000 

ft tt 

63200 

1800 — 

Aug. 3 

67000 

1000 

ft tt 

67000 

600 

tt tt 

67000 

800 

" 4 

67000 

600 

■ » 

67000 

100 

ft w 

67000 

800 

it tt 

63200 

3100 

9 5 

67000 

900 

tt tt 

67000 

1600 

tt m 

67000 

2700 

m ■ 

67000 

1700 

■ 6 

67000 

1200 

■ 7 

67000 

100 

" 9 

67000 

200 

n ■ 

67000 

700 

• tt 

67000 

1800 

- 10 

67000 

1900 

■ • 

67000 

8200 

• • 

67000 

8700 

■ . w 

67000 

1700 

9 u 

67000 

2900 

it tr 

67000 

2472 

m » 

67000 

2200 

m tt 

67000 

2600 

■ 12 

67000 

4000 

tt • 

67000 

2600 

■ tt 

67000 

2600 

• ■ 

67000 

2200 

m m 

67000 

1600 

9 13 

67000 

1700 

• 16 

67000 

700 

it m 

67000 

1200 


Value 

$£682.73 


208.66 


$2791.69 
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Bat* 


Pound* ehargti fur Pound* short 


Talu* 

♦*791.89 


lug. 17 67000 1000 

■ 18 67000 8100 

" » 67000 1800 

" ■ 87000 600 

■ 9 87000 600 

" 19 64600 400 

■ ■ 68860 760 

■ ■ 64600 8000 

■ » 64600 1700 

• * 87000 7600 

• ■ 87000 8000 

■ * 67000 8000 

■ " 87000 1600 

■ ■ 67000 8100 

9 9 87000 900 

• 80 67000 8000 

• " 87000 1800 

• " 87000 1800 

• » 87000 1100 

• " 68000 1000 

• ■ 67000 1600 

• • 67000 £800 

• " 67000 1000 

• " 67000 800 

• 88 67000 8400 

" 84 67000 1700 

■ " 67000 £800 

• * 67000 8400 

• " 67000 100 

• 86 67000 1800 

■ ■ 67000 1800 

" * 67000 1900 

• " 67000 1600 

" ■ 67000 6800 

" " 67000 £800 

" 87 67000 £100 

- » 67000 8000 

" " 67000 8900 

" " 67000 8000 

■ " 67000 800 

• " 67000 1800 

" ■ 67000 1800 

" 88 87000 £800 

" » 67000 8100 

" * 67000 8800 

" " 67000 1800 

" " 67000 1700 

" 80 67000 8800 

" "■ 67000 8000 

" " 67000 1400 

” 81 67000 4800 

■ • 87000 8800 

• 9 67000 8600 

■ ■ 87000 4000 

" • 67000 8600 

8*pt. 8 67000 6800 

■ * 67000 4800 

" " 67000 8400 

9 9 67000 6800 


£71.16 
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#9068.74 







Oats 

Pounds ohsrgsd for 

8#pt. 8 

57000 

• 5 

67000 

• a 

57000 

• a 

57000 

a a 

57000 

* 6 

68700 

• a 

57000 

■ 7 

57000 

a a 

57000 

a a 

57000 

a w 

67000 

a a 

67000 

a S 

57000 

• ■ 

67000 

• a 

67000 

■ 8 

67000 

a a 

67000 

8 

57000 

■ a 

67000 

■ 10 

57000 

" 15 

57000 

• * 

57000 

■ 16 

57000 

■ 17 

67000 

a a 

67000 

■ 18 

67000 

a a 

57000 

■ 81 

57000 

» 84 

67000 

" 85 

57000 

• 88 

67000 

• « 

67000 

» 50 

67000 

w m 

67000 

Oot. 8 

67000 

it it 

67000 

• 5 

67000 

w • 

67000 

n ■ 

67000 

m m 

67000 

m m 

67000 

" 6 

67000 

w * 

67000 

• 8 

57000 

" 15 

67000 

■ 18 

67000 

- 18 

57000 

W s 

67000 

it n 

67000 

• ■ 

57000 

it ■ 

67000 

it • 

67000 

• 80 

67000 

it it 

67000 

" 81 

67000 

• 88 

67000 

■ m 

67000 

* 50 

57000 

a a 

67000 

a a 

67000 

a . a 

57000 


Pounds short Talus 

$5068.74 

5600 

4800 

5800 

5500 

5800 

5500 

5800 

4500 

5500 

8600 

1600 

5100 

8800 

8500 

5800 

5000 

8600 

5400 

5800 

4400 

1400 

8Y00 

4000 

1000 

8800 

4400 

1600 

1800 

1800 

4400 

8600 

1600 

5500 

4700 

4600 - 441.57 

6800 
- 1580 

1500 
1860 
1800 
500 
1500 
1500 
5100 
5100 
1440 
800 
800 
600 
1400 
1800 
800 
1600 
1600 
1700 
1400 
1800 
1500 
400 
1800 

1500 __ 
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$5504*11 








Bate 

Pounds charged for 

Pounds short 

Value 

Hot. 

2 

57000 

1800 

$3504.11 

n 

3 

57000 

1400 


r» 

If 

57G00 

3450 


it 

6 

57000 

2800 


it 

If 

57000 

2500 


If 

If 

67000 

1200 


ft 

6 

67000 

1480 


If 

If 

57000 

1500 


If 

8 

57000 

1800 


If 

If 

57000 

1600 


If 

If 

67000 

1750 


If 

II 

57000 

1200 


If 

9 

57000 

1300 


If 

If 

57000 

1900 

. 

If 

10 

57000 

600 


If 

If 

57000 

2000 


If 

11 

57000 

900 


If 

12 

57000 

1400 


i» 

IV 

57000 

500 


it 

13 

57000 

3100 


If 

15 

57000 

3900 


it 


57000 

1400 


If 

17 

67000 

300 . 

— 192.13 

it 

it 

57000 

400 


If 

18 

57000 

3700 


H 

19 

57000 

500 


If 

20 

57000 

1000 


It 

22 

67000 

1200 


ft 

23 

57000 

1500 


If 

n 

57000 

1900 


It 

if 

57000 

1800 


IV 

if 

57000 

2900 


It 

n 

57000 

900 


It 

n 

57000 

3400 


II 

25 

57000 

1100 


H 

If 

67000 

100 


If 

27 

57000 

2700 


w 

If 

57000 

900 


If 

29 

57000 

1200 


It 

30 

57000 

5300 

9 

If 

ti 

57000 

400 


Bee. 

2 

57000 

1600 


it 

* 

57000 

3000 


If 

3 

57000 

1000 


If 

it 

57000 

1400 


If 

4 

57000 

2500 


n 

it 

57000 

1500 


n 

6 

57000 

2600 


If 

If 

57000 

1500 


If 

7 

57000 

1300 


If 

11 

57000 

300 


M 

N 

67000 

4700 


It 

It 

57000 

1200 


N 

15 

57000 

650 


N 

16 

67000 

1300 


IV 

n 

57000 

500 


1 

18 

57000 

1200 


If 

r 

57000 

1300 


It 

20 

57000 

1800 



$3696.24 


r 
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Date 

Pounds charged for 

Pounds short 

Value 

Dec. 20 

67000 

700 

$3696.24 

" 22 

57000 

800 


If If 

57000 

600 

•• 

If ft 

57000 

2200 


" 29 

40000 

800 


" 31 

‘ 40000 

6900 


if it 

57000 

2700 


1910 

J an • 3 

40000 

4400 


" 5 

57000 

400 


" 6 

40000 

400 


" 12 

57000 

100 


Feb. 3 

40000 

200 


" 4 

40000 

400 


If If 

40000 

500 


" 5 

40000 

500 


i» n 

40000 

1100 


H If 

40000 

700 - 

- 166.11 

it 9 

40000 

300 


If If 

40000 

100 


it t» 

40000 

100 


" 24 

57000 

700 


If If 

57000 

800 


" 26 

57000 

1700 


" 28 

57000 

900 


it it 

57000 

1800 


If If 

57000 

1 900 


Mar. 2 

57000 

800 


If If 

57000 

600 

* 

" 4 

57000 

1100 


" 5 

57000 

400 


" 8 

57000 

400 


If If 

57000 

2100 


" 9 

57000 

1200 


" 13 

57000 

600 


" 14 

40000 

700 


" 15 

40000 

700 


•t 17 

40000 

1100 


" 19 

57000 

1600 


If If 

40000 

200 


" 21 

40000 

500 


If If 

40000 

1100 


If If 

67000 

1000 


" 22 

57000 

1400 


it tt 

57000 

2300 


" 23 

40000 

700 


" 24 

57000 

300 


If If 

57000 

2400 


it »t 

57000 

1300 


" 25 

57000 

100 


" 28 

40000 

200 


" 30 

76000 

1500 


" 31 

40000 

700 


Apr. 2 

40000 

100 


" 5 

40000 

600 


" 6 

40000 

400 


" 7 

76000 

• 2300 


•t n 

40000 

600 


" 8 

67000 

1700 —— 

- 96.39 


$5956.74 
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Date 

Pounds oharged for 

Apr. 

8 

76000 

N 

it 

67000 

If 

it 

40000 

If 

9 

67000 

If 

11 

67000 

n 

it 

40000 

« 

12 

67000 

H 

n 

67000 

W 

n 

67000 

n 

it 

67000 

n 

13 

67000 

if 

r 

57000 

■ 

•t 

57000 

n 

* 

67000 

n 

it 

67000 

n 

ii 

67000 

n 

n 

57000 

n 

14 

57000 

m 

M 

67000 

if 

If 

57000 

it 

16 

67000 

n 

n 

57000 

n 

it 

57000 

•f 

it 

57000 

H 

18 

76000 

If 

tt 

67000 

If 

19 

57000 

N 

it 

67000 

If 

it 

57000 

m 

it 

67000 

it 

20 

67000 

it 

•t 

57000 

it 

21 

57000 

•i 

•t 

67000 

n 

22 

57000 

it 

it 

67000 

n 

it 

57000 

it 

23 

57000 

N 

26 

57000 

If 

26 

67000 

If 

it 

57000 

•1 

•f 

57000 

If 

n 

57000 

n 

it 

67000 

n 

n 

57000 

n 

27 

67000 

it 

28 

57000 

it 

it 

57000 

n 

it 

64000 

N 

30 

67000 

N 

it 

67000 

It 

•t 

57000 

It 

•t 

57000 

If 

m 

57000 

H 

n 

67000 

M 

n 

57000 

Hay 

3 

57000 

it 

•t 

57000 


Pounds short 7alue 

$3968.74 

4600 

1700 

1400 

1400 

1300 

1200 

600 

400 

1800 

1800 

400 

600 

3200 

800 

1100 

700 

600 

1800 

1300 

800 

6600 

4400 

1100 

900 

1000 

1000 

200 

1400 

1600 

1600 

300 

900 

900 

600 

600 

400 

4200 

700 

6400 

1400 

600 

4600 

1700 

2200 

1000 

3300 . 146.04 

1600 

1700 

3000 

7300 

3600 

6600 

6000 

6100 

6000 

400 

1000 

2100 
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» . r 

* 


$4104.78 





Date 

Pounds charged for 

Pounds short 

Talus 





$4104.78 

May 

m 

4 

67000 

2100 


*» 

67000 

2800 


m 

5 

67000 

2900 


m 

n 

67000 

1600 


m 

7 

67000 

1100 


u 

m 

67000 

6100 


m 

17 

67000 

1300 






$4221.50 

for 

all 

of which shortages the 

Auditor made no 

allowance in 


his report. 
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VIRGINIA PORTLAND CEMENT COMPANY. 71 

15. Ho amends exception numbered 15 to read; 

Because the Auditor erred in finding that the defendant waived 
his right to dispute the amount and value of the shortage in ship¬ 
ments of cement made by plaintiff to defendant, and claimed in said 
declaration, which finding was general in its character and applied 
to each item set forth in the foregoing exceptions Nos. 11, 12, and 
13, which are hereby referred to and made part hereof as if incor¬ 
porated herein at length and in detail, which question of fact this 
defendant prays may be submitted to a jury for decision. 

16-17. lie amends exceptions numbered 16 and 17 to read: 

Because the Auditor erred in holding that the defendant received 
credit at the proper rate for empty sacks returned by the defendant 
to the plaintiff, and received by the plaintiff, in that the defendant 
returned empty sacks to the plaintiff, which were received by it, of 
the number and on the dates and of the value of $634.95 as follows, 
for which defendant has not received credit: 


171 


Date. 

Number 

sacks 

Value. 

Credit given. 

Difference 

not 


returned. 



credited. 

1911. 

Oct. 23 

3476 • 

$347.60 

$262.58 

$85.02 

Dec. 26 

11979 

1,197.90 

902.77 

295.13 

1912. 

Apr. 24 

4258 

425.80 

320.17 

105.63 

May 28 

1644 

164.40 

122.85 

41.55 

July 31 

2273 

227.30 

142.88 

84.42 

Sept. 12 

116 

11.60 

No credit 

11.60 

Nov. 23 

73 

7.30 

a u 

7.30 

Apr. 13 

43 

4.30 

U f( 

4.30 


$634.95 

WHARTON E. LESTER, 

L. P. LOVING, 

Attorneys for Defendant. 


District of Columbia, ss : 

Personally appeared before me, a Notary Public in and for the 
District of Columbia, S. Dana Lincoln, who being first duly sworn, 
deposes and says that he has read the foregoing exceptions, as 
amended, and states that the same are not filed for delay, and that 
the allegations of fact in said exceptions contained are true to the 
best of his knowledge and belief. 

S. DANA LINCOLN. 

Subscribed and sworn to before me this 11th day of September, 
1917. 


JOSIE A. GORMAN, [seal.] 
Notary Public, D. C. 








72 


S. DANA LINCOLN, &C., VS. 


I, Lucas P. Loving, do hereby certify that I am one of the 
172 attorneys and counsel for the defendant in the above entitled 
cause, and do further certify that, in my opinion, the matters 
of law stated in the foregoing exceptions are well founded in law. 

L. P. LOVING, 
Attorney for Defendant. 


Motion to Strike Out and Overrule Amended Exceptions, &c. 

Filed September 26, 1917. 

******* 

Comes now the plaintiff by his counsel, and moves this honorable 
court to strike out and overrule each and all of the amended ex¬ 
ceptions filed by the defendant to the report of the special auditor, 
Louis A. Dent,* Esq., upon the grounds hereinafter recited. 

5. Plaintiff moves this honorable court to strike out and overrule 
the fifth exception as amended, upon the ground that the declaration 
and particulars of demand filed in this cause specified each and every 
item of the plaintiff’s claim, and that the plaintiff, if entitled to 
recover at all from the defendant, as the special auditor has found 
that it is entitled to recover, is also entitled to interest upon the 
several items for which payment is demanded; and the said amended 
exception does not point out, as is required by law, the specific amount 
of interest which the defendant claims to have been improperly 
allowed bv the auditor. 

10. The plaintiff moves this honorable court to strike out and 
overrule the tenth exception as amended by the defendant, as 
173 aforesaid, because the said exception is general and frivolous; 

also upon the grounds advanced by the plaintiff for striking 
out and overruling the defendant’s fifth exception as amended, as 

aforesaid. * 

11-12-13. Plaintiff moves this honorable court to strike out and 

overrule the eleventh, twelfth and thirteenth exceptions as amended, 
because the said exceptions are general, immaterial and frivolous, 
and have failed to point out the portions of the record, if any, recit¬ 
ing evidence introduced in support of said* exceptions, the plaintiff 
claiming that the evidence submitted in this cause before the said 
special auditor by the defendant himself shows that there were no 
shortages in the quantities of cement charged the defendant by the 
plaintiff; also upon the ground that the parties to this cause have 
themselves stated their account, in which statement of account any 
question of shortages such as are claimed by the defendant in the 
eleventh, twelfth and thirteenth amended exceptions, was determined 
and adjusted, and the balance due by the defendant to the plaintiff 
ascertained and settled, as will appear by said special auditor’s report 
and the testimony adduced before him. 



VIRGINIA PORTLAND CEMENT COMPANY. 
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15. Plaintiff moves this honorable court to strike out and overrule 
the fifteenth exception filed by the defendant as amended as afore¬ 
said, upon the ground that the same is general, indefinite and frivo¬ 
lous, and because it does not correctly state the finding of the special 
auditor with regard to the account stated by the parties, as aforesaid. 
Plaintiff invites the attention of this honorable court to the fact that 
the said auditor on pages 9, 12, 28, 31, and 32 of his said report has 
certified that his finding with regard to said account stated 

174 was based upon correspondence admitted by defendant to 
have passed between the plaintiff and the defendant, and ad¬ 
missions made by the defendant himself at the hearing before said 
special auditor; and that said exception does not purport to deny 
the existence of said correspondence nor the fact of said admissions, 
but apparently, seeks to reopen before a jury a controversy which 
has been closed by the defendant himself by virtue of said corres¬ 
pondence knd admissions. The exceptant does not in and by said 
amended exception point out whether he raises a proposition of law 
as to the proper construction of said correspondence and admissions, 
failing to point out which, the said exception is not in the form re¬ 
quired by law; or whether on the contrary, his said exception is 
based upon a desire to deny what has formerly been admitted, before 
said special auditor, which plaintiff submits cannot now be done. 
The said exceptant makes no allegations that said account stated is 
subject to impeachment on account of fraud, accident or mistake. 

16-17. Plaintiff moves this honorable court to strike out and over¬ 
rule the sixteenth and seventeenth exceptions of said defendant as 
amended as aforesaid, upon the ground of account stated as afore¬ 
said, and that the said special auditor having reported on pages 11 
and 12 of his report “that the contracts and quotations produced by 
defendant corroborate the testimony of the plaintiff that under ail 
contracts the count and inspection of sacks by plaintiff at the mill 
was to govern the credit/’ which finding of fact is not excepted to, 
it is incumbent upon the defendant to allege as a ground of excep¬ 
tion that the auditor allowed the defendant a credit different 

175 from that based upon the count and inspection by plaintiff 
as aforesaid, or that the count and inspection by the plaintiff 

as aforesaid, was improper, due to fraud, accident or mistake; and the 
said defendant has not in and by said amended exception made any 
statement which entitles the report of the special auditor as afore¬ 
said, to be disturbed. The plaintiff particularly moves this honor¬ 
able court to strike out and overrule that portion of the said sixteenth 
and seventeenth amended exception which deals with the item of 
October 23rd, 1911, amounting to $85.02, on the ground that no 
such item was disputed nor brought into question before the said 
special auditor at the hearings, as will appear by an inspection of 
page 19 of said special auditor’s report. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

10—3226a. 


/ 


r 
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Take notice that the aforegoing will be for hearing upon the first 
motion day set apart by the court for the purpose of hearing motions 
in law cases; or if said case shall be sooner reached on the calendar, 
then it will be brought to the attention of the court when the case 
is reached on the calendar. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 


To Messrs. Lucas P. Loving & Wharton E. Lester, Attorneys for 
defendant. 


176 Supreme Court of the District of Columbia. 

Friday, August 23rd, 1918. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice, presiding. 

******* 

By Judge S'iddons. 

This cause coming on to be heard upon the motion of plaintiff to 
strike out and overrule defendant’s amended exceptions numbered 
5, 10, 11, to 13, and 15 to 17 inclusive, to the report of the special 
auditor, herein, was argued by counsel and considered by the court 
who did not hear or consider any of the testimony taken before the 
auditor, and thereupon it is considered that the said motion be and 
it is hereby granted over the exceptions of the defendant duly taken 
and allowed, and the said amended exceptions be and they are hereby 
overruled : and the defendant praying leave to amend said exceptions, 
his said praver is hereby refused, and an exception to such refusal 
duly taken by defendant and allowed by the court, whereupon it is 
further ordered that judgment be entered based upon the said report 
filed August 17,1915: 

Therefore, it is considered that the plaintiff herein recover against 
the defendant the sum of $9,173.29 with interest thereon from April 
15, 1913, being the money payable by said defendant to the plaintiff 
by reason of the premises; also the sum of $1,050.00 being the com¬ 
pensation fixed by the court for the sendees of and expenses before 
the said auditor ;together with the costs of suit to be taxed by the 
clerk and that the plaintiff have execution therefor; to which 
177 judgment the defendant in open court duly excepts and 
notes an appeal to the Court of Appeals of the District of 
Columbia therefrom; and the court fixes the penalty of the appeal 
bond at $15,000.00 to operate as a supersedeas or at $100.00 to operate 
as a cost bond. 
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Memorandum. 

August 29, 1918.—Appeal Bond Approved and Filed. 

Memorandum. 

Filed September 4, 1918. 

******* 

Hearing on motion to strike out or overrule defendant’s exceptions 
to the report of the Special Auditor herein numbered 5, 10, 11 to 
13 and 15 to 17, inclusive. 

At a previous hearing of this case on numerous exceptions inter¬ 
posed by the defendant to the Special Auditor’s report, the Court 
on consideration of the plaintiff’s then motion to strike out or over¬ 
rule the various exceptions so made, gave leave to the defendant to 
amend the above numbered exceptions and exception No. 20 under 
an order which required that such “amendments are to point out 
specifically and precisely the grounds of such exceptions, and show 
what shipments, if any, were short in weight, and the number of 
sacks returned for which credit was not given.’’ 

The amended exceptions now under consideration with respect 
to those numbered 5 and 10 do not meet the requirements 
178 of the terms of the order allowing them to be made, and are 
therefore overruled. 

With respect to amended exceptions 11 to 13 and 15 to 17, in¬ 
clusive, the defendant has made those more specific and has approxi¬ 
mately complied with the order allowing the amendments, except¬ 
ing that he has not specified the evidence taken before the Special 
Auditor which he claims supports the criticisms that he makes in 
these amended exceptions to the Special Auditor’s finding. But 
aside from this, his amended exceptions No. 11 to 13 and 15 to 17, 
inclusive, do disclose that the various items referred to in the amend¬ 
ments in question were all transactions included in the period covered 
by the account stated between the parties, and which was the subject 
of defendant’s exception No. 4, which exception was heretofore over¬ 
ruled by the Court and exception taken to the action of the Court 
in so overruling it. Therefore these exceptions, if sustained, will 
reopen the question of the account stated, which the Court is of opin¬ 
ion should not be permitted. For these reasons, therefore, the said 
exceptions 11 to 13 and 15 to 17, inclusive, must also be overruled. 

The defendant did not avail himself of the permission to amend 
his exception No. 20, and the previous order overruling that ex¬ 
ception of course stands. 

An earnest appeal has been made by the defendant to have the 
cause referred to the Auditor, that is, to the present Auditor of the 
Court, not to the Special Auditor to whom the case had previously 
been referred. 
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No sound reason exists for such an action. The special Auditor 
is said to have taken some 1100 pages of testimony, and a 

179 cursory examination of that testimony reveals that the Spec¬ 
ial Auditor gave full opportunity to both parties to present 

their evidence in an ample manner. If any errors at law have been 
committed, they will undoubtedly l>e corrected by the appellate 
tribunal, should the case be carried there. This Court is of opinion 
that the time has come for a judgment to be entered, based upon the 
Special Auditor’s report. 

An order carrying out the foregoing conclusions will be signed 
on presentation and notice to the defendant. 

F. L. STDDONS, 

Justice. 

November 12, 1917. 

Assignments of Error. 

Filed September 30, 1918. 

******* 

The Court erred in the following matters: 

1. In referring cause to Special Auditor. 

2. In refusing to strike out report of Special Auditor. 

3. In granting order of July 24, 1917, striking out exceptions. 

4. In granting order of August 23, 1918, striking out amended 
exceptions. 

5. In sustaining the report of the Special Auditor. 

6. In refusing to allow defendant to amend amended excep¬ 

tions. 

180 7. In granting judgment. 

W. E. LESTER, 

L. P. LOVING, 
Attorneys for D’f’d’t. 

Designation of Record by Appellant. 

Filed October 1, 1918. 

******* 

1. May 20, 1914. Declaration and bill of particulars complete. 

2. June 12, 1914. Pleas. 

3. October 17, 1914. Reference to Auditor. 

4. June 21, 1915. Motion for reference to Special Auditor. 

5. June 25, 1915. Two affidavits in opposition thereto. 

6. June 25, 1915. Order overruling motion to refer to Special 
Auditor (Minutes). 

7. June 28, 1915. Motion to refer case to Special Auditor and affi¬ 
davits. 

8. June 30, 1915. Three affidavits in opposition to motion to refer 
to Special Auditor. 
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9. July 6, 1915. Order referring cause to Special Auditor (Min¬ 
utes). 

10. August 17, 1915. Report of Special Auditor. 

11. September 16, 1915. Motion to strike out Special Auditor’s 
report. 

12. September 16, 1905. Exceptions to Auditor’s report. 

181 13. October 4, 1915. Motion to strike out and overrule ex¬ 
ceptions. 

14. November 13, 1915. Order denying said motion. 

15. November 16, 1915. Tender by Special Auditor of informa¬ 
tion. 

16. January 8, 1916. Motion for rule on L. A. Dent and affidavit. 

17. January 11, 1916. Order directing appearance of L. A. Dent 
filed January 11, 1916. 

18. January 31, 1916. Report of Special Auditor. 

19. May 3, 1916. Motion for judgment. 

20. July 24, 1917. Order of Court on exceptions and opinion of 
Court thereon. 

21. August 10, 1917. Amendment to order of July 24, 1917. 

22. September 13, 1917. Amended exceptions. 

23. September 26, 1917. Motion to strike out amended excep¬ 
tions and Court’s opinion filed September 4, 1918. 

24. August 23, 1918. Order granting motion to strike out 
amended exceptions and judgment (Minutes). 

25. August 29, 1918. Memo, of filing Appeal Bond. 

26. Assignments of Error. 

27. This designation of record. 

WHARTON E. LESTER & 
LUCAS P. LOVING, 

Attorneys for Defendant. 

Service of a copy of the foregoing designation of record 

182 acknowledged this 1st day of October, 1918. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

Designation of Record by Appellee. 

Filed October 2, 1918. 

* * * * * * * 


Comes now the plaintiff, the appellee in the above entitled case, 
and designates the following to constitute a portion of the record 
in this case on appeal in addition to those portions of the record 
designated by appellant. 

1. October 13, 1914, motion to refer to auditor and notice. 

2. August 27, 1915, notice of intention to file exceptions. 

3. January 31, 1916, rule of special auditor discharged without 


prejudice. 


WALTER C. CLEPHANE, 


Attorney for Plaintiff. 
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Memorandum. 

October 14, 1918.—Time to file transcript of record extended to, 
and including, November 15, 1918. 

i 

183 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
182, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 56920 at Law, wherein Vir¬ 
ginia Portland Cement Company, a corporation is Plaintiff and S. 
Dana Lincoln, Trading as and doing business under the name of 
National Mortar Company, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of November, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3226. S. Dana Lincoln, Trading, &c., Appellant, vs. Virginia Port¬ 
land Cement Company, a Corporation. Court of Appeals, District 
of Columbia. Filed Nov. 15, 1918. Henry W. Hodges, Clerk. 
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of j[ppealB, Jistrict of Columbia. 


JANUARY TERM, 1919. 


No. 3226. 


S'. DANA LINCOLN, Trading as and Doing Business 

UNDER THE NAME OF NATIONAL MORTAR COMPANY, Ar- 
PELLANT. 

VS. 

VIRGINIA PORTLAND CEMENT COMPANY, a 

Corporation. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

The declaration in this case, consisting of the common 
and money counts, sought to recover payment for about 
fourteen hundred shipments of cement claimed to have been 
made by the plaintiff (appellee) to the defendant (appel¬ 
lant). October 17, 1914, by consent of the parties, the cause 
was referred to the auditor of the court to “audit and state 
the account and dealings between plaintiff and the defend- 
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ant" (Rec., p. 4). June 21, 1915, while this order of'ref¬ 
erence was in force, plaintiff moved the court to refer the 
cause to Louis A. Dent as a special auditor, stating that the 
latter, who was at the times mentioned the auditor of 
the court, would cease to occupy that office June 30, and 
that more than 1,100 pages of testimony and many volu¬ 
minous exhibits had been produced in the hearings before 
the auditor (4). This motion was overruled as premature, 
there still being time in which a report could be filed (8). 
June 28 thereafter, the plaintiff* prematurely renewed his 
motion, which was heard July 6, when the court, over the 
objection of the defendant, and while the order of refer¬ 
ence to the auditor was in full force, referred the cause to 
‘‘Louis A. Dent as special auditor to complete the audit¬ 
ing and stating of accounts already begun by him as audi¬ 
tor and to report his findings to this court’’ (22). 

In opposition to these motions, affidavits by the defendant 
and each of his attorneys were duly filed. 

In his affidavits, Mr. Loving, one of defendant’s counsel, 
objected to a reference to a special auditor while the ex¬ 
isting reference was in force and set forth defendant’s desire 
for a report by an auditor who had taken the oath of office 
(5). He expressed his belief that the proposed special audi¬ 
tor had intentionally delayed filing a report with a view of 
benefiting by a special reference to himself after he (Lov¬ 
ing) had refused to acquiesce in a request for a special 
reference, although told by tl*e proposed auditor that the 
latter was not as much opposed to defendant as Mr. Loving 
seemed to think. He further stated that the proposed spe¬ 
cial auditor had made statements reflecting upon the de¬ 
fendant, intimating that he had no confidence in the latter 
because of matters which had transpired in other cases, and 
that he had shown himself so violently prejudiced against 
the defendant that but for the fact that his client had a 
right of review by the court and a jury he would have felt 
it his duty to ask that the cause be referred to some one 
else (6). 






Mr. Colbert, another of defendant’s counsel, in his affi¬ 
davit charged that Mr. Dent had “exhibited the utmost bias 
and prejudice against the defendant and his counsel” dur¬ 
ing the hearings before him; that he believed his client 
could not get a fair and impartial hearing before the pro¬ 
posed special auditor and expressed a willingness, if the 
court thought the cause should be referred to a special audi¬ 
tor, for it to be referred to any member of the bar other 
than Mr. Dent. (lie correctly prophesied that such pro¬ 
posed reference would result in greatly increased expenses 
(7).) lie further stated that Mr. Dent had exhibited to¬ 
ward him (Mr. Colbert) during the course of the hearings 
the most hostile feeling (17); had theretofore written him 
insulting letters concerning fees for which lie was in no 
manner responsible, and that both he and his client be¬ 
lieved “a fair and impartial consideration of the case” 
could not be had before Mr. Dent by reason of the latter’s 
personal ill will toward himself and his client. 

In his own affidavit the defendant stated that he believed 
he could not obtain a fair and impartial finding at the hands 
of the proposed special auditor, who, he charged, was hos¬ 
tile to him and had repeatedly so expressed himself (16). 

In support of the motion, the proposed special auditor, 
who, according to Mr. Loving, had previously requested the 
reference to himself, supplied an affidavit, in which he stated 
that counsel for plaintiff had suggested a special reference, 
and that he had told such counsel that “no doubt the court 
would continue the case before affiant (himself) as a spe¬ 
cial master,” but that, “in view of the way in which (he), 
the auditor had compelled the defendant to proceed on the 
hearings, and the resentment displayed by counsel for de¬ 
fendant during the hearings, and in view of personal feel¬ 
ing between the auditor (himself) and Mr. Colbert with 
respect to the non-payment of the auditor’s fees in other 
cases in which Mr. Colbert was concerned, no doubt objec¬ 
tion would be made to any such reference.” (A correct 
prophecy, but insufficient to halt a determined spirit.) He 
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also stated that, although he had mentioned the matter to 
Mr. Loving, he did not request the reference be made to 
him, and that he had mentioned Mr. Loving’s “apparent 
display of resentment” at the auditor’s attitude during the 
hearings. 

Notwithstanding this rather violent personal opposition 
to Mr. Dent as a special auditor, the court referred 
the cause to him, without revoking the prior order of 
reference, and Mr. Dent accepted the reference. With¬ 
out notice to the defendant, or affording him an oppor¬ 
tunity to be heard in argument or to present further testi¬ 
mony, the special auditor filed his report on August 17, 
1915 (22), without giving the notice of such filing required 
by the statute and without any notice, except that under 
date of August 12, 1915, he wrote one of the defendant’s 
attorneys saying he would file his report the next day, en¬ 
closing a copy of the report (46). At the foot of the report 
was written: 

“Fees and testimony, $1,050.00, paid by plaintiff” (41). 

Defendant duly filed a motion to strike out the report as 
improvidently made, while a former reference was in force; 
as not being in proper form; because it did not show an 
audit, as required by law and by the order of reference, but 
assumed an account stated, contrary to plaintiff’s bill of par¬ 
ticulars; that defendant did not have notice of the comple¬ 
tion or filing of the report, as required by law, and for other 
reasons (45). He also duly filed exceptions (47). This 
motion to strike was overruled without prejudice, as the 
court believed the objections should, as they were, be made 
by exceptions (59). Plaintiff moved the court to strike 
out and overrule defendant’s several exceptions (53). 

In his report Mr. Dent said: “I find that I am unable to 
charge personal fees at all approaching the amount war¬ 
ranted for the many days occupied, in addition to the time 
devoted to the hearings, in checking the mass of details,” 



etc. (23). This would seem to indicate that his charge of 
$1,050 included charges for the “time devoted to hearings” 
while he was a salaried official. 

To support a contemplated objection to this charge, de¬ 
fendant’s attorney endeavored to ascertain from Mr. Dent 
the basis of his charge, and under date of November 5, 1915, 
wrote and inquired of him (01). Mr. Dent replied, refus¬ 
ing to give the information, saying that he was “quite un¬ 
aware of any consideration making it incumbent upon me 
to furnish to you, in the informal manner requested, the in¬ 
formation desired” (61), telling him it could be elicited by 
the court. Mr. Dent was requested to reconsider his posi¬ 
tion and give the information to the defendant, who was so 
materially interested (02), but again refused, stating that he 
regarded the request “impertinent and without proper mo¬ 
tive,” and that the information would only be forthcoming 
at the instance of the court (63). Defendant then obtained 
a rule upon Mr. Dent (64), which resulted in the disclosure 
that this special auditor had charged nearly fifty dollars 
($50.00) per day, or $6.25 per hour, for his services, and 
that he had taken.fourteen days to do the work (04). 

May 3, 1910, plaintiff moved for judgment on the ground, 
inter alia, that the exceptions were general, immaterial, 
frivolous, and not well founded (00). The court drafted 
his own order sustaining certain exceptions and striking 
others (68), which order was amended the same day, grant¬ 
ing defendant leave to amend some of his exceptions (08). 
Defendant duly filed amended exceptions (69). The court, 
without consideration of any. of the testimony taken before 
the auditor, or of the report of the auditor, struck out and 
overruled these amended exceptions and denied the defend¬ 
ant the privilege of amending them, though defendant 
prayed leave to amend. The court then entered judgment 
for the plaintiff upon the report (74). 

The defendant appealed and assigns errors of the trial 
court as follows: 



Assignment of Errors. 


The court erred: 

1. In referring the cause to the special auditor. 

2. In refusing to strike out the report of special auditor. 

3. In striking out certain exceptions. 

4. In striking out the amended exceptions. 

5. In sustaining the report of the special auditor. 

(>. In refusing to allow defendant to amend his amended 
exceptions. 

7. In granting judgment. 

BRIEF AND ARGUMENT. 

1 . 

It is submitted that the court erred in referring this cause 
to the special auditor. If such reference is discretionary, 
it is urged that the exercise of discretion under the circum¬ 
stances shown by the record warrants a review of such dis- 
cretion bv this court. 

Section 254 of our Code provides that in certain cases that 
the court 

* * * “may order the account and dealings be¬ 

tween the parties to be audited and stated by the au¬ 
ditor of the court or by a special auditor to he ap¬ 
pointed by the court for the purpose.” * * * 

The statute d'oes not authorize a reference to both the 
auditor of the court and to a special auditor. Whether or 
not this is a proper case for reference to the auditor is im¬ 
material. for the parties consented to the reference to a court 
officer, who was under oath of office and receiving a salary 
for his services, which order of reference stands today un¬ 
revoked. It may be discretionary with the court to send a 
ease to the auditor of the court or to a special auditor, but 



it is submitted that (unless with the consent of the parties) 
only an exceptional case should be sent to a special audi¬ 
tor, who is under no obligation but such as his sense of 
duty directs, and whose principal object in accepting a ref¬ 
erence must be to earn fees. “The grant of discretion im¬ 
plies the existence of a right which cannot be arbitrarily 
denied.” The parties did i\ot consent to the second refer¬ 
ence, and it is believed that the court exhausted his power 
of reference by the consent order, at least until such order 
was revoked for sufficient cause shown. 

Syl. “Power of court over reference when made 
by consent. The case having been referred by con¬ 
sent to a particular referee, there is no power to ap¬ 
point a new one without consent.” 

Smith vs. Warner, 14 Mich., 153. 

That was a law case referred to a referee by consent, and 
a re-reference was made to the same referee over the objec¬ 
tion of one of the parties. ' This action was held to be error. 

If the court had power to appoint a special auditor under 
the conditions shown, it is submitted that the record shows 
the order of reference was most injurious to defendant’s in¬ 
terests. It was a foregone conclusion that the defendant 
and his counsel could expect but scant courtesy and little 
consideration from a man whom he and his attorneys had 
charged with violent hostility, bias, and prejudice; with 
having sought the reference and improperly delaying his 
report in order to make the money a special reference would 
bring him; with having written insulting letters to one of 
the defendant’s counsel; and who, not being under oath of 
office could freely give vent to the hostility and prejudice, 
which as shown by his own affidavit, he entertained. It is 
difficult to understand why this special auditor was 
appointed, unless (as the writer believes was true in 
this case) the justice granting the order could not appre¬ 
ciate how any one could be influenced by extraneous mat- 
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ters in a judicial proceeding. Whether or not the court con¬ 
sidered the charges against the proposed special auditor as 
warranted, the fact is they were made, and it was too much 
to expect human nature to be unaffected by them. Pre¬ 
sumably the court thought these charges should not have 
been made, but it is submitted that there was no better way 
to present the objections to the individual proposed for the 
office and certainly no better way by which such objections 
could be better brought to the attention of this court. Un¬ 
less a party litigant may object, and present his objections, 
to a person proposed to pass upon his affairs, he is in a very 
unfortunate position, and serious objections having been 
made to such person, it is difficult for defendant to under¬ 
stand why they were not effective. The only advantage 
Mr. Dent could have had over his successor in office, or 
anv one else, was that he had seen the witnesses and 
could judge of their veracity, but as the matter was merely 
accounting, that fact was quite unimportant. It was no 
part of the duties of an auditor in a law ca*e to weigh the 
evidence and decide which witness was more credible. 
That is the province of a jury, not for an auditor or even 
for a court. Until recently, all equity causes in this juris¬ 
diction were decided by the court on written testimony, 
without seeing or hearing the witnesses. The auditor of 
the court to whom the cause then stood referred could 
have made as good a report as the special auditor. Difficult 
as it is for the defendant to understand, why in the face 
of such opposition the individual mentioned was appointed 
a special auditor, it is even more difficult to understand 
how that individual could accept the office. Any one of the 
charges made against him should have been enough to dis¬ 
qualify him for the position in his own mind, and if his 
mind was so constituted that he did not feel or appreciate 
such disqualification, that fact or condition in itself is suffi¬ 
cient, it is submitted, to disqualify him for the office. This 
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special auditor did not take the trouble to notify defendant 
when he proposed to proceed, did not give him an oppor¬ 
tunity to be heard, did not let him know that his report 
was ready for inspection, and after it was filed refused to 
let his counsel know on what basis his charges of $1,050 
were made. A large charge was made for services and it 
required a rule of court to induce the special auditor to 
tell of what the charges consisted. This fact shows deep 
hostility which necessarily existed at the time of the order 
of reference. The special auditor was “quite unaware of 
any consideration making it incumbent” upon him to let 
the defendant know aught of a charge of $1,050 he ex¬ 
acted the defendant to pay. This state of mind could 
only be induced by violent hostility disqualifying the spe¬ 
cial auditor from acting. 

“No party should be required to enter upon the trial of 
an issue under the consciousness that, besides establishing his 
side of the issue, he has the preconceived opinions of the 
tribunal before whom he appears, to encounter.” 


2 . 

The refusal of the court to strike out the report of the 
special auditor is assigned as error. In the order refusing 
defendant’s motion, the court expressly reserved to the de¬ 
fendant the right to present the objections made, by excep¬ 
tions (59, 00). Had his exceptions, which included the ob¬ 
jections set out in the motion to strike, been heard, defend¬ 
ant could not complain of the order refusing to strike out 
the report, but the exceptions were not heard and defendant 
is therefore injured by the refusal to strike out the report. 
The argument will apply to the action of the court in refus¬ 
ing to hear the exceptions. It is immaterial that no excep¬ 
tion was taken to this refusal to strike, for where error ap- 
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pears in the record the appellate court may reverse the trial 
court although no exception was taken. 

Mitsui vs. Ins. Co., 202 Fed. Rep., 20. 

Cases in Note 62, 3 C. J., 898. 

“An exception to the opinion of the court is only 
necessary when the alleged error could not otherwise 
appear upon the record.” 

Macker vs. Thomas, 7 Wheat., 530. 

It is submitted the report is not in proper form and is not 
an audit of the account and dealings between the parties. 
It purports to be a determination of all the issues involved. 
It says: 

“I find in favor of the plaintiff: 

1. On its full bill of particulars. 

2. On account stated. 

I find against the defenses,” etc., etc. (40). 

It begins with an account stated. It allows compound in¬ 
terest, and interest on the full sum found to be due (44), 
which sum includes compounded interest. The declaration 
claims $8,662.45, with interest on each item from the date 
it became due. The report finds due $9,173.29 with in¬ 
terest from April 15, 1913, which is more than is claimed 
in the declaration. The special auditor assumed powers 
greater than the court possessed, for the court could not 
allow interest, that being the province of a jury. 

It is submitted that the special auditor misconceived his 
duties and powers and that instead of his voluminous report, 
which shows that he thought he was to decide all the issues 
involved, he should have stated the accounts between the 
parties so that the debits and credits would appear. 

The order of reference to the auditor of the court directed 
the auditor 

“to audit and state the account and the dealings be¬ 
tween the plaintiff and the defendant, and to report 
the same with his conclusions” * * * (4). 

The reference to the special auditor directed him 
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“to complete the auditing and stating of accounts al¬ 
ready begun by him as auditor, and to report his 
findings to this court” (22). 

The first order was in the language of the statute. It is 
submitted that under the second order the special auditor 
should have stated the several shipments, their respective 
values and dates of sale, the sacks delivered, the amounts 
and dates of payments, the sacks returned, and the balance. 

It is the duty of the referee to state debits and credits be¬ 
tween the parties and ascertain the balance. 

Easter vs. Ralston, 32 App., 18. 

In stating an account, a master or referee should make 
a report stating item by item, the credits, debits and all 
sums, allowed and disallowed. 

34 Cyc., 845. 

Gage vs. Arndt, 121 Ill., 491. 

Nims vs. Nims, 20 Fla., 204. 

“The report of the master or referee should be con¬ 
fined to the matters embraced in the order of refer¬ 
ence 

17 P. & Pr., 1035. 

“Where the reference is merely to state an account 
the referee has no authority to try and determine the 
whole issue.” 

Bradshaw vs. Morse, 20 Mont., 214. 

34 Cyc., 828. 

The special auditor did not take the trouble to state the 
accounts between the parties. The declaration set forth a 
claim for the sale of more than 1,400 shipments of cement 
(31) of an alleged value of $327,776.85. The special audi¬ 
tor eliminated all but 38 shipments and began with an un¬ 
warranted account stated, thereby discovering what the plain¬ 
tiff did not claim and of which the record is silent. An ac- 
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count stated is not such an account as will justify a refer¬ 
ence of a law case to an auditor. 

Rowell vs. Giles, 53 How. Pr., 244. 

If an account stated existed there would have been no need 
for a reference, as the case could then readily have been tried 
before a jury. Proceedings before referees are statutory and 
must in all substantial respects be in compliance with the 
statute. 

Morey vs. Warrior Mower Co., 00 Ill., 307. 

The report is improper in that it allows interest com¬ 
pounded. It is submitted that a special auditor may not 
allow interest, which is a matter for a jury. It is further 
submitted that neither court, jury, nor a special auditor 
may allow compound interest. This interest, so compounded, 
cannot be segregated from the principal. That can only 
be done by a restatement of the account. To ascertain the 
amount of compound interest allowed would necessitate a 
recalculation of every item set forth in the schedule and it 
is submitted that the duty of an auditor and not of counsel 
or the court. 

Compound interest is not permitted to be charged in this 
jurisdiction. 

Section 829, R. S'. D. C. (which is similar in purport 
to our Code), provided that: 

L pon all judgments rendered on the common-law 
side of the court in actions founded upon contracts, 
interest * * * shall be awarded on the principal 
sum * * * , and the amount which is to bear 
interest and the time from which it is to be paid shall 
be ascertained by the verdict of the jury.” 

In Baker vs. Cummings, 8 App., 524, this court in re¬ 
ferring to that statute said: 

“And this provision has been construed in practice 
to forbid the compounding of principal and accrued 
interest in judgments and the awarding of interest 
on the aggregate amount then ascertained to be due.” 



“Compound interest, or interest upon interest, is 
not favored either at law or at equity.” 

22 Cyc., 1486. 

and at page 1564: 

“The computation of interest with periodical rests 
to ascertain the balance due, carrying the accrued in¬ 
terest over as a part of the new principal, is not gen¬ 
erally permitted, as this results in compounding in¬ 
terest.” 

At page 1567: 

“In stating or settling accounts it is not permissible 
to make periodical rests striking a balance at each 
rest including interest to make such balance and new 
principal and compute interest thereon for the next 
period, and so on.” 

Section 254 of our Code provides: 

“When the audit is complete the auditor shall file 
his report and account in the clerk’s office and give 

notice thereof to the parties or their attorneys.” 

* * * 

There is no pretense that this was done. All that can be 
said is that something equally as good was done, but the 
statute requires the notice and the proceedings are statutory. 
We should not want to press this proposition had defendant’s 
exceptions been heard, as we learned of the filing of the re¬ 
port and duly acted, but as the exceptions were not heard, 
we submit that such notice was necessary. 

Morey vs. Hardy, 50 N. H., 24. 

Arneau vs. Florida, 36 Fla., 398. 

Hendricks vs. Bloodgood, 18 Wend., 6/0. 

3, 4, 5. 

The court overruled and struck out certain exceptions by 
defendant (67, 68), allowed others to be amended, and when 
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amended, overruled and struck them out, refused to allow 
further amendment, and sustained the report of the special 
auditor by adopting his findings in toto and giving judg¬ 
ment thereon (74). This was done without consideration 
of any part of the report of the special auditor except the 
conclusion, or of the testimony taken in the cause. Neither 
were presented to, read, or considered by the court. The 
question arises, what is necessary for exceptions to include? 

Section 254 of the Code in this connection provides: 

“The party excepting thereto shall point out par¬ 
ticularly the item or items in such report and account 
excepted to and state the grounds of such exception.” 

Section 255 provides: 

“When such exceptions are filed, * * * the 

issues made by said exceptions shall he tried and de¬ 
termined in the same manner as other issues of law 
and fact made hy the pleadings in an action at com¬ 
mon law.” * * * 

The language of the statute is general. An exceptant is 
required only to point out particularly the items excepted 
to and state the grounds of his exceptions, whereupon the 
issues are made, and are to he determined as issues made by 
pleadings alone. The 73d rule of the Supreme Court does 
not apply to exceptions, and as the law provides for the trial 
of issues made by exceptions in the “manner as other issues 
* * * made by the pleadings in an action at common law” 
are tried, it is not believed a rule similar to the 73d rule 
could be made applicable to exceptions, but that question 
is not presented. The statute provides for the form of veri¬ 
fication, which was followed. The question here is whether 
or not the exceptions comply with the requirements of the 
statute. 

The only object of exceptions is “to promulgate the true 
and substantial issues” between the parties, if any there be, 
for the consideration of a jury. The statute does not require 
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a defendant to state the grounds or details of his exceptions 
with such particularity as to establish an absolute defense if 
true. That object had been accomplished in this case by 
the affidavit of defense accompanying the pleas. A defend¬ 
ant is entitled to a trial by jury if he meets requirements of 
the statute and shows the existence of a defense. He is, and 
should he, required to do no more than state the grounds of 
his defense with particularity to entitle him to a trial by 
jury, and his statement of his defense is entitled to a liberal 
construction. Such is the purport of the 73d rule of the 
Supreme Court and more should not be required of excep¬ 
tions to the report of an auditor. 


“Exceptions to a master’s report are in the nature 
of special demurrers. They should not be prolix or 
argumentative and must with reasonable definiteness 
and certainty point out the grounds of objections 
relied on so as to enable the opposing party to see 
clearly what he has to meet and the court what it 
has to decide * * * .” 


“All that is necessary is that the exceptions shall 
distinctly point out the findings and conclusions of 
the master which are objectionable and state spe¬ 
cifically what the objections are.” 

17 PL & Pr., 1053. 

Robinett vs. Robinett, 92 Va., 124. 


“If an exception is specific and relates to a matter 
of fact it need not recite or set forth the evidence 
relied upon in support of the exception and to show 
that the conclusion of the master is wrong.” 

Minchrod vs. Ullman, 163 Ill., 25. 

Interstate Building vs. Ayers, 71 Ill. App., 
529. 

Hayes vs. Hammond, 162 Ill., 133. 

t 

A distinction is, and should be, made between exceptions 
to a report of a master in chancery and to an auditor who is 
merely to state an account. The former takes the place of 
the court for the time being, and his report is generally 
sustained if there be evidence to support it. A master is to 
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weigh the evidence, and generally the court will not review 
his decision on conflicting evidence. Such is not the prac¬ 
tice in a law case. The court may not weigh the evidence or 
decide the facts; that is the province of a jury, and surely 
a mere auditor, directed to state an account, should not have 
greater powers than the court. If this proposition be true 
all that should be necessary for an exceptant to do is to point 
out with particularity the differences existing between the 
parties, the result being that the auditor has merely elim¬ 
inated undisputed matter, leaving disputed matters for a 
jury, which is another way of saying he has ascertained and 
reported the issues so that the jury will not be confused by 
undisputed matters. Of course good faith is presumed. 

The authorities clearly recognize the difference in the 
duties and powers of a master, referee, or auditor in chancery 
and an auditor in a law case. In chancery the parties have 
no absolute right to a trial by jury and the officer appointed 
by the court acts for the court. In a law case the parties 
have an absolute right to a trial by jury and the auditor 
can do little but eliminate undisputed matter and state the 
account between the parties. 

In Anderson vs. Blair, 121 Ga., 13, the syllabus is: 

“It is erronous to strike, on the ground that it is 
too general and indefinite, an exception of fact to an 
auditor’s report, in a case at law, which assigns a spe¬ 
cified finding of the auditor as being ‘contrary to evi¬ 
dence’ or without ‘evidence to support it’ ”. 

The court said: 

“We think the court erred in striking the excep¬ 
tion of fact. An exception which distinctly points 
out the finding of the auditor in a given issue, and 
then avers that such finding is ‘contrary to the evi¬ 
dence’ or ‘vvithout evidence to support it’ is suffi¬ 
ciently definite to raise an issue, in a case at law, for 
determination by a jury * * *. It has been the 

uniform rule in this State to consider sufficiently 
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specific a ground of a motion for a new trial which 
assigns the verdict of the jury as being contrary to 
the evidence, or without evidence to support it and 
no substantial difference occurs to us, with respect to 
this matter, between a motion for a new trial and ex¬ 
ceptions to an auditor’s report.” 

The court then discussed the essentials of exceptions in 
an equity case and the discretion exercised in such cases and 
said: 

“It is very different, however, when the case is one 
at law, in which the excepting party has a constitu¬ 
tional right to have his exceptions passed on by a 
jury. Weed vs. R. Co., 119 Ga., 577. In such case 
the judge has no discretion, but must submit the ex¬ 
ceptions to the jury.” 

In Poullain vs. Brown, 80 Ga., 27, the same doctrine was 
announced. The report of an auditor in a law case was ex¬ 
cepted “that the auditor found contrary to law and the evi¬ 
dence.” The court decided that the auditor was right and 
directed a verdict. The plaintiff claimed that the action de¬ 
prived him of his right of a trial by jury in a case at law 
and the appellate court sustained such position, saying that 
if it were not so the statute would be unconstitutional, and 
said the law is different in equity causes where the parties 
have no constitutional right of trial by jury. 

See also White vs. Reviere, 57 Ga., 386. 

It is submitted the exceptions are all in proper form and 
in accordance with the practice in this jurisdiction. What¬ 
ever may be the law or practice elsewhere, it is believed that 
no such amplification of exceptions as plaintiff contends for 
is required here. The requirements of exceptions in chancery * 
for this jurisdiction were established in 1862 by decision of 
the Supreme Court of the United States. 

In Foster vs. Goddard, 66 U. S. (1 Black), 506, some of 

3—s 
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the exceptions to the report of a master in chancery were 
as follows: 

“Second exception: For that the said master has 
erronously charged this respondent with the sum of 
$1,789.89, the amount of a loss made in the prosecu¬ 
tion of the business aforesaid, by a sale of goods to the 
New England Worsted Company, for which they have 
not paid, but refuse to pay.” 

**** **** 

‘■'Third exception: For that the said master has al¬ 
lowed to the complainant, under the contract of June 
24, 1843, one-tenth of the profits made by this re¬ 
spondent in the construction and subsequent sale of 
a vessel commonly called The Valdivia, which vessel 
was not employed in, nor put into, the business of 
this respondent, carried on under the contract afore¬ 
said.” 

These exceptions and others were objected to as insuffi¬ 
cient, as not clearly pointing out the supposed errors of the 
master in his finding upon each fact, and being in the na¬ 
ture of general demurrers. The court said: 

“We deem it proper to advert to an objection made 
to their form by the counsel for complainant. Tt 
is said that such an exception is in the nature of a 
special demurrer, and that these are not so full and 
specific that the court can consider them. 

“Such is not the rule of this court. All that is 
necessary is, that the exception should distinctly point 
out the finding and conclusion of the master which it 
seeks to reverse. Having done so, it brings up for ex¬ 
amination all questions of fact and of law arising 
upon the report of the master relative to that subject. 
The exceptions in this case are sufficiently full. They 
are in accordance with the experience of each mem¬ 
ber of the court in the administration of equity juris¬ 
prudence elsewhere.” 

Believing such to be the requirements of exceptions in 
equity, and that no more is required in a law ease, it is nec- 
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essary to decide if the exceptions filed in this law case meet 
the requirements of the statute. 

The power to strike out exceptions is granted by section 
257 of our Code, which provides that if the exceptions are 
“only general, immaterial or frivolous,” they may be over¬ 
ruled by the court. 

Exceptions 1, 2, 3, and 4 (47) relate to matters herein¬ 
above discussed. It was hardly expected that the court would 
act favorably on exceptions 1 and 2 and undo what another 
justice of the same court had done, but it was intended to 
give notice that this court would be asked to review what 
had been done if the same justice who passed the second 
order of reference did not pass on the exceptions. 

Exception 5 as amended (69), complains that compound 
interest was computed and allowed by the auditor and that 
such interest could not be segregated. A mere glance at the 
schedule attached to the auditor’s report will show that this 
is so. Therefore it is submitted that the entire report is im¬ 
proper in form and substance and cannot be remedied except 
by a re-statement of tbe account. It further complains of the 
allowance of any interest, insisting upon the right of the de¬ 
fendant to have a jury pass upon that question. 

In this exception, in accordance with the statute we have 
pointed out, “particularly the item or items in such report 
excepted to,” namely, the allowance of interest and of com¬ 
pound interest, and we have stated “the grounds of such ex¬ 
ceptions”, which are that the law does not authorize the al¬ 
lowance of compound interest and that the allowance of any 
interest is a question of fact to be passed upon by the jury if 
exceptant insists upon so doing by creating an issue. We 
believe this to be in strict accord with the principles laid down 
in Foster vs. Goddard, su/pra. 

Exception 6 seemed to have been supported by the part 
of the report above quoted, but was explained away by the 
return of the special auditor to the rule upon him. 
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Exception 7 (48) is believed to be amply supported by the 
record and in proper form. It is a matter included in the 
motion to strike and reserved by the court to be presented 
by exception. 

Exception 8 was stricken out as being the proper subject- 
matter of a motion to tax costs. 

Exception 9 cannot be considered here, as the testimony 
mentioned therein is not before the court. 

Exception 10 as amended (69) deals with a proposition 
hereinabove discussed and is believed to be in proper form 
and should have been submitted to a jury. 

Exceptions 11, 12, and 13 are combined into one amended 
exception (70), which follows literally the requirements of 
the statute and the order of the court (69). It points out 
particularly each item in the report which is excepted to and 
states in detail the grounds of such exception. The fact that 
numerous items are pointed out has nothing to do with the 
sufficiency of the exception. The so-called weighing of ce¬ 
ment by plaintiff was by an automatic machine, and a few 
sacks in each car were subsequently weighed in another 
manner for the purpose of verification. These sacks were 
put in a car on a private railway of the plaintiff. When 
they were delivered to a common carrier, a railroad com¬ 
pany, at another place, the latter weighed the cement and 
the shortages appeared. It is highly improbable that the 
railway company, charging per pound for transportation, 
would report a less weight than was actually shipped. The 
United States Government which took over many of these 
shipments weighed them and found shortages aggregating 
many thousands of pounds which the defendant had to 
make good. The defendant knew of and proposed to estab¬ 
lish these shortages. It does not seem possible that these nu¬ 
merous shortages could be the result of accident or even of 
careless weighing. They appear to be systematic attempts 
to defraud. If there were but four items in the exception 
it would hardly be disputed that we would have the right to 
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have a jury pass upon them. If there are four thousand the 
principle is the same. The proposition here is whether or 
not the defendant has, in the language of the statute, pointed 
out particularly the item or items in such report excepted to 
and has stilted his grounds of such exceptions. If so, he has 
done all the law required, and all that counsel believed nec¬ 
essary. 

It may be said that the statement of facts above made are 
not supported by the evidence. The evidence is not before 
the court, for the trial court ignored it, but we have a right 
to offer to show anything admissible under the exception, 
and these facts we proposed and offered to show. 

Exception 14 presents a question of law and fact which 
might be amplified but which is believed to be sufficient and 
in compliance with the practice. 

The plaintiff claims that on a certain date it sold and de¬ 
livered to the defendant a certain carload of cement, weigh¬ 
ing a certain number of pounds, of the value of so much per 
pound. This states a cause of action. The defendant says 
that he received the carload of cement, but that it was short 
in weight a certain number of pounds, and that he did not 
receive the number of pounds the plaintiff says was delivered 
to him. 

This raises a distinct issue, which the defendant has the 
right to have a jury pass upon, regardless of what the evi¬ 
dence may have been before the auditor. Assuming that 
there was evidence to substantiate the claims of both parties 
and the auditor had weighed this evidence and found in 
favor of the plaintiff, we insist that in such case the issue 
being made by the exceptions to the report, that the de¬ 
fendant had a right to have that question passed upon by the 
jury, otherwise the auditor is substituted for the jury. Such 
was not the intent of the statute. A statute substituting the 
court for a jury would be unconstitutional and a statute sub¬ 
stituting an auditor for a jury would be unconstitutional. 
Under our system of jurisprudence we would have an ab- 
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solute right to have this question of fact decided by a jury, 
provided, of course, it was properly stated. It appears that 
there are several hundred such items but that cannot alter 
the principle involved. 

Exception 15'points out that the auditor held the defend¬ 
ant had waived his right to dispute the amount and value of 
the shortages. Whether or not he was right in so holding 
may he a question for the court. The exception gives suffi¬ 
cient notice to the opposing party what is objected to and 
it is believed is in compliance with the statute. 

Exceptions lb and 17 point out distinctly items for which 
we claim allowance and give all the details. It is difficult 
to see in what manner they could be enlarged. 

It is respectfully submitted that these exceptions are in 
accordance with the statute and give all the information 
to the plaintiff' that is required by law or practice. 

This cause could have been submitted to a jury and each 
item of exception passed upon. This would have been tedi¬ 
ous. It was submitted to the trial court that the best method 
would lie to re-refer this case to the auditor to “state the ac¬ 
count and dealings between the parties”. The defendant 
offered to pay for such re-reference and consented that the 
order should so provide. The auditor could have stated the 
account from the testimony already taken and such further 
testimony as he himself might desire, thus excluding fur¬ 
ther testimony unless he needed it. The probabilities are 
that the entire cause would have been settled in this manner. 
If not, the exceptions in all probability would have been 
very few. If the auditor had filed a similar report, the de¬ 
fendant would be entitled to little consideration after two 
auditors had found against him and the court would not 
have had much confidence in his position; whereas if the 
auditor restated the account the court would have been in a 
much better position to pass upon all questions. 

The case could have been disposed of in a month by the 
auditor. It could have retained its position on the calendar 
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and been decided in a very short time. The practical way 
of meeting the condition was to refer the cause to the audi¬ 
tor of the court to state the accounts and dealings from the 
testimony already taken and such further testimony as ho 
might have found necessary. The court could have imposed 
any terms he saw lit. This was requested. 


The refusal of the trial court to permit amendments of 
the amended exceptions and in entering judgment upon the 
report of the special auditor are assigned as error. In this 
latter proposition is involved defendant’s contention that he 
has been deprived of his constitutional right of trial by jury, 
which has hereinabove been discussed and is now urged. 

The granting or refusal of leave to amend is largely within 
the discretion of the trial court, hut as this court has re¬ 
cently said: 

“The grant of discretion implies the existence of a 
right which cannot he arbitrarily denied.” 

Section 399 of our Code provides: 

“In all judicial proceedings the court, justice, or 
judge, in which, or before whom, the cause shall he 
pending, shall have power upon such terms as shall 
seem best, at any stage of the case, to allow amend¬ 
ments of writs, pleadings, or other papers in the cause 
and to allow supplemental or substituted affidavits 
to he filed.” 

The original exceptions were prepared by an attorney 
whose experience at the bar had been very considerable. It. 
must he conceded that he thought his exceptions were suffi¬ 
cient. Other counsel thought they could improve on cer¬ 
tain exceptions and obtained leave to amend them. In good 
faith they prepared amended exceptions they thought and 
believed sufficient. When held insufficient, they expressed 
a willingness to learn and asked leave to again amend, upon 
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such terms as the court might think proper. Their request 
was refused and judgment was entered. No harm would 
have resulted in permitting further amendment. There is 
nothing unusual in permitting repeated amendments. The 
repealed section of the Code, which had the same number 
(399), enjoined the allowance of amendments “so as to have 
the merits of the controversy fairly tried”. This object of 
the present section is the same thought expressed in different 
words. Hostility, hard feelings, accusations of partiality, and 
injustice had been engendered in the minds of those inter¬ 
ested and every possible opportunity to reach satisfactory re¬ 
sults should have been afforded. The undersigned pledged 
their good faith in endeavoring to frame exceptions to satisfy 
the requirements of the court and to refuse them leave to 
make a second attempt is not in accord with the spirit of the 
law relating to amendments. 

Here something more than discretion is involved. The 
court struck out the exceptions and entered final judgment 
on a report which was not considered, for when exceptions 
were stricken without leave to amend, nothing stood in the 
way of final judgment. Hence, though in a law case, defend¬ 
ant insisted upon a jury trial of disputed matters, the court 
rendered judgment against him. It is to reverse such ac- ' 
tion, to obtain his constitutional rights by a trial by a jury, 
that this appeal is prosecuted. 

Respectfully submitted, 

LUCAS P. LOVING, 

WHARTON E. LESTER, 

Attorney t for Appellant. 
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